
~ "' --- . 

BOARD OF PHF~MACY : Constitutional to transfer surplus funds 
of Board of Pharmacy at close of bieni um 
to revenue funds . 

July 1g , 1~9 
r-·-- 1 
I Fi LED \ 

/0 J 
Honorable Charles R. Bohrer 
secretary 
Mi s souri Board of Pharmacy 
West Pla1na. M1ssour1 

Dear S1ra 

We aoknowledge receipt or your request for an opin­
ion from thla department wh1oh reads a s .tollowa: 

"The Board of Pharmacy r espectfully 
requests an opinion from your office 
concerning the constitutionality ot 
Section 1. page 415. Laws o.t Missouri 
1933, (a copy of whioh ia at ta.ched)~ 
a s it affects Board of Pharmacy funds, 
the tr~nsfer of these fUnds to the Gen­
era.1 Revenues Fund. Also an opinion 
.from your off'ice concerning the l egality 
of the orders of the secretary of -state · 
authOrizing the state 'ITeasurer to t rana­
f'er balances remaining i n the Board of 
Pharmacy f'und at the eDd of a ny uienium 
period~ and th e legality of any transfer 
by the State ~Teasurer from t he Board of 
Pharmacy fUnd to the General Revenue 
Fund under authority of any sueh orders 
or under t he authorit7 of the above men­
t i oned statutes. 

The Board of Pharmac7 l s supported i n 
t r..i s reque at by the approY&l ot the otf 1-
cers and Council of the K1asour1 Pharma ceuti­
cal Association•" 

The act to whic h you refer and a copy of whiCh you en­
close i s found in La-wa of Jli ssour1 1933 at page 416 and wh ich 
we must again quote f or the purpose of thia opini on, in order 
that it may be preserved in ~ur o p inion f ile s : 



I 

Honorable Charle s R. Bohrer - 2-

aAll f ees, funds and money s from 
wh ut soev, r sour c e received by any 
de pa r tment, boar d , bu reau, commission, 
in~titution , of fici a l or a gency of 
t he ~tate g ~wernment by virtue of 
any l aw or rule or ~egulation made 
i n ac cor dance wi t L wly law, shall, by 
the of fic i a l authori zed to r eceive same, 
and a t &t a ted i nt er va l s , be placed in 
the s t ate treasu ry to t he credit of the 
particular pur po se or fUnd f or whieh 
collected, and shall be sub ject to 
appropr iation by the General As sembly 
for the particular purpose or fUnd f or 
which collected during the biennium in 
whioh collected and appr opriated. T.he 
unexpended ba l ance remaining in all 
such funds ( except such unexpended bal• 
ance a s may r emain in a ny f'und author­
ized, collect ed and expende d by virtue 
of the provis i on s of the Con atitution 
o f th1a State), s~all at the end of the 
b:l.enniiun and after all warr ant s on same 
have been d i s Charged and the appropriation 
t he r eo f has lapsed , be transf erred and 
placed to ~· credit of tbe ordinary 
revenue .fund o f the s tate by t he state 
t reasurer. Any off ici al or other pera~ 
who shall w1111'ull7 fail to comply w1 th 
any o f the provi s ions o f t his ,section, 
and any pe r 0011 mo shall willi"ully vio­
l a te any pr ovision s hereof, Shall be 
deemed gu~lty o r a mi ~demeanorJ provided, 
t ha t i n the case of s t a te e ducational · 
in st i tut ions ther e i s excep ted herefram, 
g1f t 3 or tru s t tunds f rom whatever sourceJ 
a ppr opriat i on•, gi ft s or grants !'rom the 
Federal Gover nment, private or ga ni zati ona 
and individua leJ f und s f or or f r om studen• 
activities , far.m or h ou s ing a ctivit ies, 
and other funds f'rom wh ich the whole or 
some par t t her eof' may be liable to be re­
paid to the person contributing the same, 
and ho spital fee a; a ll of wr.icl1 excepted 
funds shall be repor t ed 1n detail quart erly 
to tbe Governor and b i ennial l y to the Gen­
eral Assembly .• 
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Honorable Charles R. Bohrer July 19 , 19:59 

In regard to the placing of the moneya collected by 
your board in the state ti-easury; we r e.fer you to Laws ot 
193'7, page 231, section l315lc, which provides in part a a 
tollowsa 

" * * * * * * * * All .fees collected 
by the secretary .for the examination 
ot phar.maqist s and .for the i ssuing of 
the permits authorized by t his chapter, 
and .for the renewal of certi.fioa tea ot 
r egi s tration a.nd permits, and all other 
.funds collected by the Secretary o.f the 
Board of Pharmacy under t h ia Chapter 
shall by him be paid into the State Trea­
surer month17, and shall be placed to 
the credit of a .fund for the uae ot tba 
Board of Phar macy . * * * * *" 

~~is is in accordance with section 15, Art icle 10 of 
the Constitution of Missouri, whieh provides that all moneys 
belongi ng to the state be depo sited by the treasurer to the 
credit of the state .for the benefit of the fUnds to which t hey 
belong. section 19, Article 10 reads as tollowsa 

"No moneys shall ever be pa id out of the 
treasury of thJ.s State, or any of the t".J.nd s 
under it s management, except i n pursuanc!l 
of an appropriation by lawJ nor unl ess such 
pa,ment be made, or a warrant shall have 
i ssued therefor, within ·two yea r s af ter the 
pas sage of such appropriation act ; and every 
sucn law# making a new appropriation, or con­
tinuinc or reviving an appropriation, shall 
distinctly spe cify the swm appropriated• 
and the OIJject to which it is to be applied. 

* * * *" 
Prom the a bove i t will be seen tba t regardless of any 

other statutory provi sion s~ all ruBds belonging to the Board of 
Phar.maoy must be deposited by the state treasurer in the name 
of the s t hte to t he creai t of the Pharmacy Board, but that same 
can be withdrawn only in accordance with the biennial appropriations 
of t he Je g1 sl ature. 
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Honorable Charles R. Bohrer Jul y 19- 1939 

In the ease of State ex rel Davia v Smith• State Audi­
to~, '15 s . w. (2d), page 828,, we find a decision of our ~preme 
Court directly on the question which you ~alae. This was a 
case 1n which the powe r of the general assembly to transfer the 
balance remaining in the tees coll ected by the '1ou-d of Barber 
Examinera t o the gener-al r evenue t\tnd was discu.ased. 'lhe Board 
of Barber Examiner a was til eluded w1 t h the Pha.rmaoy Board in the 
section f ound in X.wa o~ 1q:53 at page 415. Prior to 1933, 
the surplus in the Bo-ard ot Barber Examiners fund pasaed to 
the public school f\md of the state. . Chief lu~tice Frank in 
giving the opinion of the court said: 

"We recognize the right of the legislature 
to provide by law that the surplus i n such 
fund shall be tran sferred to the general 
revenue fund instead of the pu blic sChool 
fund * * * * * * the acts s~1ply direct 
t he sta~e treasurer to tranafe• to the geu­
er al revenue fund a~l sums of money 1n the 
st a t e treasur y to the credit of the numer­
ous funds named in the act, including the 
Board of Barber a fund. • 

Since the court 1n that eaae uphel d the transfer by this 
same act of t he surplua in the Barber Board 1'und- i t i s reason­
able to presume tba t they would uphold the law as r egards the 
Pharmacy tund, since both were included in the Act ot 1933, and 
both derived t heir income f r om similar sources, that ia, appli­
cation fee s and annual license renewal feea. 

We conclude theref ore, in view or the foregoing ease, 
~at the t ransferring of the balance remaining 1n the state trea­

~ sury to the credit of the Board of Pharmac7 fund into the general 
r evenue fund wa s constitutional. 

Respectfully submitted, 

ROBER!l' L . EYDER 
Ass istant Attorney-General 

COVJ;!;LL H. !1 ..... \ I'!'~' 
(Acting) Attorney-General 
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