
·-

COl~SERVA'fiON · cof'tiMI SSION : Article 5, Section 26 of Missouri 
Constitution ves t s Conservation 
Commission with authority to dispose 
of lands . 

June 21. 1939 

1 r. r . T. Bode, Di rector 
Conservation Commiaaion 
Jerrerson City. Miasouri 

Attentionc Kr. A. E. Jtayea • Land and Water 

Dear SirJ 

This department acknowledges your letter or June 
15th• aa follows1 

•The Conaervation CQmmisaion inherited 
some property from the old Fi•h and 
Game Departc.ent which it would like to 
dispose o~ bJ aale for cash and uae the 
proceeda ror the work or the Commission. 
The particular land which the Cammiaaion 
desires to sell was formerly uaed for 
hatchery purposes. 

Does the Commission, under the proviaiona 
of Amendr:lent 4, have author! ty to aell 
this land and use the prooeeda for the 
o~ry activities of the Commission? 

An opinion concerning this matter will 
be appreciated. In the event any fUrther 
or more speoitio int'orma ti-on is desired, 
we will undertake to supply it.• 

59 c. J •• S•ct1on 280, page 167, atatea the general 
rule with respect to the disposition of state property. 

•The power to dispose or state propert.J 
is vested in the legislatll1'e which ma7 
make prov1s1ona therefor bt statute, and 
the statutory provisions must be complied 
with or the sale wil~ be void.• 
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Auth<witJ' for the above statement 1a found 1n the 
case of State o£ W1acona1n v. Tol'1nua, 26 ll1nn. l, 49 
N. w. 269 1. c. 280, wherein the court aaida 

"The prGprietary rights of a state 
are aa absolute and unqualified aa 
those of an ind1v1:dual. It m9.7, in 
the absence of any se~t-1mpoaed re­
atrlctiona in its ·Conati tution, aell 
and diepoae of its propert7 upon -ita 
own te~s and conditi one, tor caah 
or upon cre4.1 tJ an4 it me,y alao ·take, 
hold, and enforce notes and obliga• 
tiona received from the purcbasera 
ot 1 ts property, the same aa 1nd1 vi• 
duals can. But aa the leg1•lat1ve w 
department i-a t he only one tb&t .rep­
resenta the s t a te in respect to such 
r ights• it alone can exercise the 
power necessary t o the enjo)'m«lt and 
protection oZ those rights, by the 
enactment of statutes tor that pur­
pose. • 

The above case is cited 1f1 th approval in the case 
of Bjurke v. A:rena. 281 N. w. (X1nn.) 865 1.. c. 869a 

" In d1apoa1ng of such 1.anda the ata. t e 
earoiaea the same proprietary r1ghta 
as an~n41v1dual and may sell and d1a• 
pose ~ 1 ta property upon s:uph tenna, 
~or caah or upon credi t# a& aha~~ be 
determined by statute. State of Wla­
cons1n v. Tor1nua, 26 lll1nn. l• 49 
N. W. 269, IU Am • . Rep. 395.~ 

And again in the caae of H•ncleraon v . 01 ty of 
Shr-eveport, 160 La. 360,. 10'1 So. l.a9, 1. o. 142,. wherein 
the oourt aa1da 
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•• * * 1t tollowa tll,at public things 
cannot be alie:nllted w1 thout the ex• 
preaa conaent of t he sov-ereign, and 
Mnoe, of t~t branch of the govern­
ment to which baa been given the sup­
reme lawmaking power. • 

. 
In the foregoing oaaea it 1a evid~t that in order to 

1 d1apoae or state pz-opePty a legialative act ia nacesaary~ 

An amendment waa adopted by the people wbioh went into 
e,ffect July 111 1937• oreat.tng a Conaenat1on Commission 
pertain.ing to .fia~ game and forestn and stating 1 ta power'• 
duties and obl1gatioM• as followa ~ { Lawa of Jlo. I93'1, P• 61-i, 615) 1 

•The oont?ol. management• reatorationi 
conaervation and regula~ion of the bird, 
f1~ game• forestry and all wild lite 
resouroes of the State,inolud1Dg batch• 
eries• sanctuaries; refuges; reae~va~ 
ttona and all other properi;y now o...ned 
or uaed tor said purpoaea or b~r&atter 
aoqu1re4 tor said purposes and the ae• 
qu1a1t1on and establishment o~ ~e aame; 
and the administrati on of the law. now 
or hereafter pertainin.g thereto,• abal). 
be vested in a oanmJ.aaion to be lcnoWD. 
as the Conservation C:ammia•1on.- to con-

. a1at of ~our membera to be appointed by 
the Governor, not moN than two ot whom 
ahall be members of tne aame pol.t tiC-al 
party• The o~aaionera ahal~ have 
knowledge of and interest in wild life 
conservation. Vaeanniea shall be f11~­
ed b7 appointment by tbe Governor for 
the unexpired term within thirty days 
trom the date of auoh vacanc.yJ on tail­
ur~ of the Governor to fill tbe vao.ncy 
wi th.in th1ri<7. days_- the remaining com­
miaa1onera shall fill the vacancy for 
the unexpired tenn• '»he f irat members 
ot said oammiaa1on shall be appointed 
for t .erma. aa followaa one for a term 
of two years~ or until bis or, her auo~ ' 
c•aaor ia appo1~ted and qualif'iedJ two 
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for terma of four years. or until 
their respective auooes•ora are ap­
poin-ted and qual1tie4J one tor a term 
of six years, or until h1a or her auo­
ceaaor 1a appo1.ntecl and qua1i.t1e4. Up­
on the expiration 9t each of the fore­
going ter.ms of aa1d ~ammiaa1onera, a 
auocesaor shaJ.l be appoi-nted b7 the 
Governor for a term of a1x year•, or 
until· his or her aucceaaor 1a appoint­
ed and qualified, wbloh term o.r au 
yeara sbal..l thereafter be the lensth 

' .. . . ... . 

of term of each member of said Comm1s­
·a1on. The m•bers of aa1d Coard.ea1on 
abal1 receive ne aalar¥ or other com­
pensation for their services a.a such. 
The members of the Oommiaaion ahall re­
ceive their necessary traveling and 
other expenses incurred wh1l• actually 
engaged 1m. the discharge of their off1• 
oial dut1ea. 

Said commisaion ahal~ have the power to 
acquire by purchase, gUt,. eminent do­
main, or otherwise, all propert_y neces­
sary, use.£ul or convenient for the uae 
of the Commiaa1on, o.r the exercia·e ot . 
any of ita powers hereunder, and in the 
event the right of eminent domain is ex­
ercisedi 1t shall be exercised in the 
•~• manner aa now or hereafter provided 
tor the exero1ae o-L eminent domain by 
the State Highway Cammiaa~on. 

A Director of Conservation 'shall be ap­
pointed by the Commission and such direc­
tor shall.. with the approval of the Com­
mission. appoint such asa~st•nta an4 
other employees aa the Commiaa1oa may deem 
necessary. The CommLaaion ahal~ determine 
the qualifications of the director, . all 
assistants and a:nplo~eea and a.ball fix 
all salariea,exoept that no commisa1oner 
shall be e1.1g1ble for such appointment or 
employm.en~. 
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The fees, aon1es, or runda arising 
from the operation and transactions 
o~ aaid Cgmm1aaion and ~ram the ap­
plication and the administration ot 
the laws and regul.a tiona perta1n.1Jl8 
to the bird, fish , game, torestrT and 
wild llte resourou of the State and 
~ram the sale of property used for 
said purpoaea,. shall be expended and 
used by said Cammiaaion tor tbe oon­
trol, management, restoration, conser­
vation and regulation ot the bird, fiah, 
game, forestry and wild lite resources 
ot the State, i ncluding the purchase 
or other aoqu1ait1on ot property tor 
said purposes, and tor the administra­
tion ~f the laws pertaining thereto 
and tor no other purpose. 

The general assembly may enaot anJ laws 
in aid of but not i noonaistent with the 
provisions of this amendl:tent and all ex• 
isting laws inconsistent herewl th shall 
no longer remain in foro• o? ettect. 
This amendment ahall be self-enfo~oing 
and go into etfeot July 1, 193,.• 

The question now presents itself whether the people, 
by the above amendment, d1veated the legislature ot the 
power to di spose of state lands dedicated to fish., game 
and toreat.J and vested it in the Conservation Commission. 

Tbe case of Marsh v. Bartlett, 121 s. w. (24) 737, · 
1. o. 742, was an original proceeding in habeas corpus to 
secure the release ot petitioner convicted ot violating a 
statute which was inconsistent with the re~ation adopted 
by the Conservation C~as1o~ The oourt, in pointing out 
that the people had by initiative amendment reserved to them­

Yea the power to propose lawa and amendments to the Conati• 
--~~and that the exercise of such sovereignty by the people 
~~.s .. & the legia~ature of ita powers and functiona to deal 

ame and forestry except by enaat1ng lawa in aid 
~ ..... .,.~~~--· 
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"This contention overlooka the change 
resulting tram the adoption, in 1908, 
or the initiative and referendum amend­
ment, section 57, article 4 ot· the 
Constitution, Mo. St. Ann. Constt art. 
4, sec. 57. As regards that amendment 
this oourt has held that the people in 
adopting it did not intend merely to 
eonter the grant conta i ned in aaid seo. 
lJ it served the one purpoae, to recall 
all leg1slat1v~ power theretofore grant­
ed to the end tba t the whole power to be 
granted should be subject to the initia­
tive and referendum. state ex rel. Gordon 
v. Becker, 329 Mo. 1053, 49 s. w. (2d) 
146. We therefore hold ( 1) that the au­
thority was delegated by the people to 
the Gene~al Assembly to legislate by en­
aotm.ent,t subject to the referendum clause, 
and to RrOpose constitutional amendments 
by enac~ent ot joint and concurrent r eso­
lution&J ( 2) that initiative authority 
i n the people was reserved thuaa Vest­
i ng the legislative authority of the 
state in the General Ass embly,· ' the peo­
ple reserve to themsel ves pow4r to pro­
pose laws and amendments to the Consti­
tution and to enact or reject the same 
at t he polls, independently, ot the 
legislative assembly~* *'• " 

And further, i n its opinion, t he court said (1. c. 743): 

•The reference already made to the ·power 
the people reserv9d to themselves in sec• 
t1on 57 ot ar~icle 4 with ~he expreaa 
right to exercise the s.ame wi thout l et or 
hindrance ot the Gen•ral Assembl y, wil l be 
r ecalled to mind. This power, a pol1t.1cal 
one, and the exercise ot its tunctiona 1a 
ot: t he essence of sovereignty which re,. 
sides in the people. In the Bill ~ ~gh ts 
( sec. 1, art. 2) as found i n the Constitu­
tion, Yo• St. Ann. Conat• art• 2, sec. 1, 
it is declared ' That all political power 
is vested in and derived f r om the peopleJ 
that all government of right originates 

·. 
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rram the people, i8 founded upon their 
will only , and i8 instituted solely tor 
the good of the whole.' In view of 
these reservationa of sovereignty and 
ot the right to exercise functiona there­
of in the State's government, it seema 
aelf-evi~t that the ·exerciae ther eof 
in this parti cular instance to provide 
in the mode selected and to the extent 
effected by !a enduring ordinance, po~1-
oy fol'lling aa to 1£8 aubjeot matter and 
rule- delegating aa rega.rds the admin1a­
trative tunotiona and imposed duties, 
was valid notwitbatanding . the general 
field for action by way of statutory 
enactments had theretofore been entered 
solely by successive legislatures. 
That condition, long existing, continued 
merely because until or late the peopl e 
did not attempt to exercise their stated 
r eserved authority. 

But the present attempt to exercise it 
does not deprive the legislative de­
partment of the govermnent of 1 ts power 
or functions but relates to onry-a small 
portion of the power reserved to the 
people, the exercise of which suspenda 
and supersedes the power of the legisla­
ture as to that portion alone which in­
volves the subject matter and 1 ts gover­
nance as provided in said Amendm.en t. " 

The people, having suspended the power of the legialatUl"e 
to enact any laws with respect to fish, game and forestry 
except thoa• "laws in aid of but not inconsistent with the 
provisiona of this amendment", and having deol.ar•d that "all 
existing lawa inoonaistent herewith shall. ao longer remain in 
force and effect", created the Conservation Commission with 
the power of: 

"The control, management, restoration, 
conservation and regulation or the bird, 
tis~ game, forestry and all wild life 
resources of t ho State, including hatch­
eries, sanctuaries, refuge•, reaervationa 
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and all other property now owned or 
used f or said purposes or berea~ter 
acquired tor said purposes and the 
acquiaition and establis~ent ot tne 
same. and the admi nistration or the 
laws now or hereafter pertaining 
thereto, shall be vested in a commis­
sion to be known aa the Conservation 
Commission, * * • . " 

In helping determine what the powers .of a Commisaion 
generally are. the following sta tement fram 59 c. J . , Section 
118, p . 11, he helptula 

"Generally speaking, * ~ * oomm1a­
aions "" * "' have suob powers as may 
have been delegated t o them by ex­
preas constitutional and statutory 
provisions,, or as may properly be 
implied from the nature of the par• 
ticular duties tmposed upon tham. " 

The Cammiaaion has the power ot "oontrol" and •manage• 
ment•, but we serioualy doubt whether these words standing 
alone would give the Comm1aa1on the power to sell anJ ot ita 
lands. Thua, in the case of Bl.anton v. Mayea, 58 Te.xaa -'22, 
1. c. 429• the court aa1da · 

• rn the canagement and control of the 
estate ia there an implied power t o · 
sell rea~ property for reinvestment 
ao as to secure an income, derivable 
from the language. 8J+1ployed1 when con­
sidered in connection with the subject 
matter of the trust? The terma "man· 
age" and "control", standing alone and 
unai ded by other considerations, could 
not be c.on.a1dered as conferring a power 
to sell. • 
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The word "regul~te"~ as Used in the above Constitutional 
Amendment, is defined in the case of March v . Bartlett, aupra~ 
as follows (1. c . 744): 

"It i ncludes ordinari ly the means to 
adjust~ order, or govern ·by rule or 
established modeJ direct or manage 
according to certain a tandarda or rules. " 

Further examination of the Conservation Amendment 
reveals tba t in addition to "the control pnagement, 
restoration, conservation and regulation' the Commission 
is authorized to take -

"The fees~ monies, or runda arising 
from the operation and transactions 
of said Commission and hom the ap­
plication and the administration of 
the laws and regulations pertaining 
to the bird, fish, game, forestry and 
wild life resources of the State and 
trom the sale of property used for said 
purpo~es, shall be expended and used 
by aaid Commission for the control, 
management, restoratio4, conservation 
and regulation of the bird, f'iah, game , 
forestry and wil d lite resources of 
the State, including the purchase or 
other acquisi tion of propert.r for said 
purposea, and f or the admi nistration 
of the laws pertain!~ ther eto and 
for no other purpose. 

Thua we find an express declaration on the part of 
the people that property used for :ft s h, bird, game, f orestry 
and wild life may be sol d by the Commission and the funds 
derived therefrom be uaed by said Commission for said purposes. 
And we mi ght go further and say that even though there were 
a doubt as to the meaning of a aid l.anguage, from the nature 
of the duties imposed on t he Conservation Commission there 
would be an ~plied authority to sell such property and to 
use the funds in furtherance of the purposes for which the 
Commission was created. 

From the foregoing~ we are of the opi nion that Consti• 
tutional Amendment No. ' (Mo. St . Ann. Const. , Art. s. Beo . 
26• supra) vesta the Conservation Cammioaion with authority 
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to dispose of lands inherited by 1t from the old Fish and 
Game Department f or caah, and use th~ proceeds for the 
declared purpoaea of the above Constitutional Amendment. 

Respectfully submitted, 

!.U.X WASSERMAN 
Assistant Attor ney General 

APPROVED a 

J. E. TAYLOR 
(Acting) Attorney General 
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