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PARK BOARD : Administration over r oads and bridges i n 
and cont i guou s to State Parks . 

March 291 1939 

·- -...... 

FI LE D! 

Honorable I . T. Bode, Dir ector 
St a te Park Board 

10 I 
Jeffer on City , Uis souri 

Dea r Sirs 

We acknowl edge your r equest tor an opinion dat ed 
March 3• 1939, whiCh r eads as tollowea 

"In a number of St ate par ks we are 
bother ed with t he prob1em ot loca­
tion a nd maintenance of count y roads. 
As a mat t er of pol i cy , it woul d be 
most desirable for no county roads 
t o ext end i nto any part of a st a te 
par k• and 1n t hoee case s t hat county 
roads do extend f.nto st ate par-ka, 1 t 
appeara h i ghl y desirabl e t o make some 
arrangement for t he maintenance of 
t hose count y roa ds • . It would appear 
bes t f or all roads in State par ks t o 
be r ecognized a s State hi gbway e and 
to be built and maintained by the 
State Highway vepart~ent. The que a­
tion of l aw covered i n this l etter 
is two• foldc 

1. Vfuat jurisdiction doe s t he St ate 
Par k Deparbnent have over county roads 
which may now be located 1n State parks! 
In mor e de t ail, ther e ar e some exi ating 
county roads which we woul d like t o 
cl oae; one iq particular is l ocated at 
Bennett Spri ng. The maintena nce of 
t his road i s unnecessary for the people 
of Dalla s County. The maintenance_ of 
the r oad 1 s conaequently a problem of 
the State Park Depar tment and we would 
like t o cloae ~e road and mai nt a in onl y 
one entrance to Bennet t Spring. There 
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are several s~lar cases 1n the State 
Park System and the point of law on 
which we would like to have an opi nion 
is, who has precedence, the State Park 
Department or the county, 1n the matt er 
of control~ location and maintenance of 
county roa ds which may be on the inter­
ior of Stat e parks? 

2. The second point of law on which an 
opinion i s r equested i s t he status of 
a road on the inside of a State park ao 
far a s t h e State Highway Department is 
concerned . We consider the beat possi ble 
policy t o be a policy which would include 
all roads on t he insi de of the State 
par k a as a part of the State Highway System. 
Is there any point of law which covers t h is?" 

We also acknowledge your lett er of Karch 23, 19$9, 
which ~eads a s followas 

"Reference is made to my lett er to you 
ot March 3, 1939, 1n which an opinion 
was requested on t he r esponsibility of 
t he State Hi ghway Department f .or the con­
struction and maintenance of roads in 
State parka. 

I r efer particularly to the last t hre e 
linea 1n the fourth paragraph of Section 
44a, Art icle IV of the Revised Statutes 
of Mi ssouri , 19291 wh1ch is found on page 
92 of Vol ume I of the 1929 statutes. These 
three lines r ead, 

• * * * and empowered t o locate, construct 
and maintain hi ghways and bridges 1n State 
parks , now or her eafter established~ and 
c onnec t the same with t he primary o~ sec­
ondar y highways of t he State .• 

In r ecent years many miles ot roads have 
been built 1n the State par ks by OCO and 
WPA . The maintenance of theae roads 1a 
a serious problem. My interpretation ot 
the lines quoted above is that the state 
Highway Department is respons i ble f or t he 
roads and bridge• in all State parka and 



Honorable I. T. Bode March 29, 1939 

is re.sponsi.ble not only for the main­
tenance but for the construction of 
theae roada. 

I would like to know if' this part of 
the Constitution of the State is atil~ 
1n force and if atill 1n force, if 1t 
means precisely what it say • ·• I would 
like to b e f\lrther advised regarding 
what steps we should take to cause the 
State Hi ghway Department to assume the 
maintenance of all exiat~g roads in 
s tate parks and to provide for the con­
struction of nev1 roads 1n parka. 

v~e are now making pr eparati on to build 
road systems in the new parks,. auoh a .a 
Cr·ow6.er and Per shing , and in the even' 
t lli s part of t he law dictates that the 
State Hi ghway Depar tment shall be re­
sponsible f or t he buildin ~ of theae 
r oads* I woul d l ike t o be so a dvised. 
In t he event t he State Hi ghway Depart­
ment actually i s r e sponsible for tne 
maintenance and construction of park 
roads. the assumption of thia respon­
sibility by the Highway Department would 
proTe an enormous help to the Park De­
partment. both from a financial stand• 
point and from the standpoint of adm1n1• 
strat1on.• 

l 
Article "• Section 44a, Missour11 Constitu tion providea 

for a s eventy-five million dollar ($75.ooo,ooo.oo) bond issue 
and for establiahing t he Miasouri State Hi ghway 3yate~ It 
provides al.ao that said funds be ear narked for certain detinite 
purposes, and 1n the ninth · paragraph of said conati tut1onal , 
provision, it reads in partt 

" -:t- * ~.- * * * from t he funds herein pro-
vided for cone ·~ ruction of primary and 
secondary 11i bhvays and from the state 
road fUnd 1~ * .a.. •;to * 1'he State Highway 
Commission is her eby ulso authorized 
and empowered to locate, construct and 
maintain highways and br idge s in state 
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parka, now or hereafter establiShed, 
and connec t the s ame with t he primary 
or secondary highways of t he s tate. ".: 
***.;t.u. ~.-" 

Article 12, Chapte.r 42 H. s. Mo. 1929• provides for 
t he e s tablishment of t he State Hi ghway Comnission and Sec­
tion 8104 R, s. Mo. 1929 provi des 1n part1 

•The commis sion &ball& * * * * * 
(3) Provide for aiding county h1sn-.y 
engineers or other otf ie1als of civil 
subdivisions in establishing gradients 
and alignments, and preparing suitable 
systems for maintenance o-r highways and 
bri.dges. 

(-i) Cause standard plana, specif1cat1ona 
and estimates to be prepared for the ' re­
pair and improvement of highways and the 
construction and repair of bridges by 
civil subd1v1s1ona. * * * * * •:1- ~~-" 

Section ·S093 R. s. Mo. 1929 provides 1n par tt 

"V•'henever in this article, or 1n any pro• 
ceedi ng under this ~rticle, the following 
words or terms ar e used , they &hall be 
deemed and t aken to have the meanings 
ascribed to t hem as follows: ' Civil sub­
divis ion,' a county , t ownship, road dis- . 
trict or other oolitical subdivision< cf 
t he state or lu~ii public corporation 
havi ng l e gal ur sdi ction o£ the con­
struction and maintenance of public roads. 
·~*****. 

The State Park Board 1s a "Civil subdivis1on1
' as de­

f ined by statute. 

Laws of 1937• page 520, Section 2 incor porates the 
State Park Board and establiahea i ts power s and duties as 

I 
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follow a a 

"The state Park Board shall have the 
power to acquire by purchase. eminent 
domain or otherwise. all property nec­
essary, useful or convenient ~or the 
use of said Park Board or the exercise 
of its powers hereunder necessary tor 
the recreat ion of t he people of the 
State of M1asour1. In the event the 
right of eminent domain be exercised 
it shall be exercised 1n the same man• 
ner a s now or hereafter provided far 
the e xercise of eminent domain by the 
State H1gbway Commiasion. Said Park 
.Boar d shall hll ve the power to make and 
pr ouul gate all rule s and regul.ations 
a~ it may deem necessary f or the proper 
main t enance, improvement~ acquisit ion 
and preservation of al l state parks. 
Sai d par k bobr a i s hereby aut horized 
t o empl oy such persons or assistants 
as may be necessary and may fix the 
compensation of per sons t hus employed 
within t he amount appropriated there­
for by the Legisl ature • All vouchers 
for t he payment of billa or for com­
pensation Shall be drawn and approved 
by the Director ot ·state Parks and when 
presented to the St a te Audit.or shall be 
pa i d out .of the funds appropriated f or 
such purpose~ 

By the above statute we see that the Legislature, 1n 
creating the State Park Board, wa s silent as to jurisdictional 
powers over county h1:ghways previously dedica ted to public u ee, 
yet 1n or contiguous t o state parke• 

The power 1n the St a t e Park Board t o make and promul gate 
rul.es necessary for t he improvement of all state parke is no 
doubt power t p establish and ma intain a system of roads and 
bridges on or thr ough land acqui red bJ a said State Park Board, 
where the s t a t e h i gnway Comm1es1on bas not a ssumed its consti­
t utional juri ~d1ction. Whenever t he State. Par k Board see s fit. 
the State Park Board , being a cor porate body and acting as an~ 
pr opr i etor of land, ean tt~.ke step s t o vaca t e county roads con-
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tiguou_a to state park• by following the l egislative scheme 
for vacating pu blic roads. 

Section 7836 R. s . Mo. 1929 provides& 

n Any t welve freeholders of the t ownahip 
or townsh ip a t hrough which a r oad runs · 
may make application for the vacation of 
any such road or part of the aame as use­
l ea s • a nd t he r epairing of the same an un.­
reasonable bur den upon the district or 
districts; the petition Shall be publicly 
r ead on t he f irst aay of ~e tar.. at whiCh 
i t is presented, und t h e matter continued 
without fur ther pre>ceeding s until the · next 
ter.m. Notice of the filing of suCh peti­
tion and of the road sought to be vacated 
shall be poste d up in not l ess than three 
public pl &ce s in such t ownship or townsh ipa, 
at leus t twf 1ty days befor e the !'irst day 
of the next term of t he court. and a copy 
of the same shal l be personally served on 
all the persona r esiding 1n said distr ict 
whose l ands are cr ossed or touched by the 
road proposed to h e vacated in the same 
manner as other ncticee are !lequired to 
be served by lawJ and at the next regular 
term the same .ahall a~:ain be publicly read ·. 
on the first day thereof ~ I£ no remonstrances 
be made thereto, in wri rlng ; aigiled by a t 
leatit twelve freeholders• the court may pro• 
oeed t~ vacate such road* or any part there­
of ; at the coat of the petitioners ; but if 
a remonstrance thereto; in writing • s i gned by 
at least twelve freeholders; residents of 
such township or townshipa. be filed• and 
t he court a f ter con s i dering t he same shall 
dec ide that it ia just to vacate such road, 
or any part t hereof; against the vacation 
o:f Vlh1ch t he r emonstrance waa f iled• the 
coats shall be pui d by the parties r emon­
strating ; and the original coats• and dacages 
f or op~ning such vacat ed roa.d sha11 be paid 
by the petitioners t o those wb o pa1d the 
same ' rrovid.ed; that if five y,ara have 
elapsed since the origin~l opening or the 
same no such reimbursement shal l be made• " 
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Section 783'7 R. s. Mo. 1929 provides tor an appeal from 
an ord•r and judgment or a county eourt vacating a public road. 
Section 7839 R. s. Mo . 1929 defines county roads as tollowst 

•All rGads 1n tbia state that have been 
established by any order 0~ the county 
court. and bave been used as public high­
ways tor a period o.f ten years or mol"~, 
shall · be de emed legally eatab11,she d public 
roads J and all roads that have been uaed 
as au~ b y the publi.c tor ten years con­
tinuously •· and upon which there shall 
have been expended public mon.ey or labor 
for sueh period- &hall be deemed legally 
establ1ahed rosda J and nonuser by the 
public for ten years continuously of any 
public road shall be deemed an abandonment 
and vacation of the same.8 

COlfCI1JSION 

Answering your first queatiODI It a county road t h rough 
any stat e par k ought to be vacated, thea the statutory petition 
to vacate ahou1d be fil.ed J.n ~~ ao-qnty· eo~t and the matter de­
cided purauant t o t n.e . etit't:< l.Ol7 procedure tor such caaea. The 
3tate Puk Board dOes not have jurisdiction to arbitraril.:y va­
cate a county road. 

Answering your second question• 'l'he constitution above 
quoted , being tlle fundamental l.aw o f this state~ all legislative 
acts and the conduct of administrative boards dealing with the 
location, oonatruotion and maintenance o f roads and br1dg.ea in 
state parks must be construed according to constitutional inten­
tion•~ Ve are o f t h e opinion tbat the State Highway Commiss ion 
could, at their p leasure, providing there- be av.a1lab1e consti­
tu tio-nal funds, loca te, construct and maintaJ.n highways and 
bridge s 1n sta te parka, and 'Connect the same with the pr.imary 
and secondary highways of the atatit • 

We are of t he opinion that nothing in said constitutional 
provision make s it man datory on the State Hi ghway COJIIn1asion to 
ta.ke over , eon struct or maintain highways and bridge.a in or 
contiguous to stat e _parks, Roads and bridge s i n state parka 
become t he problem of the State Hi ghway Department only when 
i t a s sumes to construct and maintain same as a part of t h e St at e 



! 

Honorable I. T. Bode - 8- Maroh 29, 1989 

. 
Highway System out of gtate h i ghway f unda. 

If t he public be best served by a public polic7 where­
i n all roads and br idge s in a tat e parka be taken over and 
absorbed as a part of t he s tate Hi ghway System. then the State 
Eighway Commia nion sh~uld be approached with the proposition 
fo r t heir serious consideration . The State Highway Commission 
has i n the paat been approached with such problema by other 
"Civil subdivision" of the state reault~g 1n the adoption Dt 
roada and bridges into the state highway system. 

As provided in Section 8104. supra. prior to said r oads 
and bridges becoming a ~t ot t he State Highw~y System. the 
State Park Board can demand of the State Highway CODmiasion 
aid 1n eatabliabing gra~ients and 1n preparing suitable systems 
t or ma1Dtenanoe of highways and brid~ea and can deman11 -standard 
plana. specifica tion• and estimates to be prepared for the re­
pair and impr ovement of h i.ghways and bridges in atate parka. 

Respect£Ully su~tted. 

VIJ.1 . ORR SP.JiYERS 
Assistant Attorney General 

APr ROVED a 

----------------------w~ J~ BURKE 
(Acting ) ... t~orney General 
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