
MORTGAGES: RELEASING OF 
MORTGAGES SECUR~D BY SERIES, 
NOTES OR BONDS: 

Mortgages or deeds of trust providing 
for i s sue of aeries of notes or bonds 
aggregating $100,000.00 or more and 
given by public utility not under juris­
diction of Public Service Commission, 
may be r eleased in ac cordance with the 
provisions of Sect ion 3083, Laws of Mo . 
1933 . 

September 6• 1939 

Mr. John ~. Barlow 
Recorder ot Deeda 
:Iewton Ooul'lty 
Weoaho• Missouri 

Dear Sirt 

We have reoe~Yed a request tor an opinion wri tten 
by Honorable Leo H. Johnaon• Attorney at Law. wh1cn re­
que•t appears to be 1n 7our behal.t' ainoe it ia on the 
question ot the manner ot releasing a oertain mortaage. 
Thia request is aa tollowaa 

•our Recorder of Deeds and mutual 
triend, John !. Barlow ot Neosho• 
ia presented with a queation ot 
entering a releaae ot reoord as 
ottered b7 the Citiea Service Gaa 
Company ot BartlesY1lle. Oklahoma. 
a Delaware Corporation. ~a re­
leaae purports to oover aome thirty 
million dol.lara wath or bonds. 

"The releaae contains theae two 
olauaeat Whereas -- (aaid bonds) 
•were unoano•lled and outatanding 
~1ately preceding the execution 
~ delivery o~ th1a indenture ot 
releaaeJ and 

"'Whereas all the debta~ cla1ma• and 
intereat arising by ~e ot said 
mortgage and ~denture or truat and 
indenture supplemental thereto have 
been tully paid and aatiat1ed by 
Citlea Service Gas Company. etc.• 
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"Thus the release contains two con­
trary atatements as to the aatis­
faction of this mortgage indebtedness 
1n two paragraphs, one following the 
other. This ia one matter we have 
been unable to reconcile. 

11The next questiQn is whether or not 
the release of such a deed ot truat 
ahould be in accordance w1 th Section 
3080 IA.wa of 1933, Page 194, or Sec­
tion 308& on said page. 

•rn the letter or Mr. Julien, attorney 
for said company, dated at Bart~esv1lle 
August 21, he atatesa ' Cities Service 
Gas Company ia not. ot oourse. a pub­
lic utility and therefore Section 3080 
does not appl7'. 

•To secure a release the Cities Service 
Gaa Company by the trus tee naaedi or 
its auccessor, baa executed a re eas.e 
ot indenture 1n due form as of dat e 
ot December 29, 1938 with the exception 
or the ~ntradictory atatement herein­
above quoted. This was aublllitted for 
recording January 9, 1988 and under 
date of .Tune 21, 1939 auba1tted the 
enclosed instrument referred to by Mr. 
Julien as a Certificate in oo~liance 
w1 th and tmder Section 308a. 'l'hia 
oertltica~e is short and I thought you 
Jlight be willing to look 1 t over and 
return at your earlieat convenience. 

•It the Cities Service Gas Oompan7 of 
Bartlesville, Oklahoma 1a a public 
ut111t7• then oertain1y Section 3080 
controls. And if such latter aection 
controla, then affidavits are required 
from the president or vice presi dent 
of the utility and by the president 
and vice president of the truatee or 
trustee• to the effect that all or 
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aucn bonds have been paid or sutfi~ 
eient fUnds deposi t ed for that 
express purpose With the Banker 
trUat Company to retire the bonds, 
etc. outstanding and unpaid.• 

I. 

The tirat part ot 70ur request deals w1 th the 
queation o~ whether or not t here are two contradictory 
atatementa 1n a torm ot release which is submitted by 
the company~ These statement• are as tollowst 

~ere - - (said bonda) '•ere ~ 
cancelled and outstanding immediate­
ly preceding the exeout1on and de­
livery of thi s indenture of releaseJ 
and 

••Whereas all the debts, claims, and 
interest arising by virtue ot said 
mortgage and indenture of trust and 
indenture supplemental thereto have 
been tull y paid and aat1atied b.y 
Cities Service Gas Company, etc.'" 

While theae statements might sound somewhat inconsistent, 
we do not thi~ they ar e contradict ory . B7 the firat 
atateaent that the bonds wer e uncanoelled 1mmed1,te~y pre­
oed~ t he execution of t he reieaaed deed, we t~Dk that 
the ~ter ot that stat ement meant that these obligation. 
were unoUloelled and outatanding 1n ao far aa the recorda 
1n the office of recorder of deeds reveal. Then the atate• 
ment following that they have been paid by the company ia 
t or the purpose of ab.owing that it is authorized to make 
the releaae aa ia provided by l aw. 'fhere1'ore, we think 
the recorder ahould not refUse to make this release and 
enter it ot record on account of the foregoing clauses. 

II . 

The next question subadtted is under Which aec­
t1on of the statutes Should this release be made. 
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You atate that the mortga ge Which i .s sought t o 
be releaaedwas executed bJ the C1t1ea Service Gas Com­
pany. It purport a to cover thi rty million dollars worth 
ot bonda. 

I note from Mr. Jobnaon'a let~er that the attorney 
tor the comp&DJ' atated that the Oit1-ea Service Gas Com­
pany 1a not a public ut111t,-. In rq 1nqu1J"7 at the Pub­
lic Servioe CoDIIIliaaion tor this atate I tind that that 
Comadssion 1e exero1a1ng no jurisdiction over thia com­
P&n7• 

In 7our inquiry you aak whether or not Section 3080• 
Lawa of Missouri,. 1933• at page 194, appl.iea, or whether 
Section 3083 of the aame lan and page ~q>pliea. Section 
3080 ia as fol1owst 

"The t rustee. or truateea, in any 
mortgage or deed of trust given or 
wh1 ch may h ereafter be g1 ven b7 a 
railroad compQD7 or other public 
ut.il.ity company which is subJect to 
the r egulation of the Public SerYice 
Commiaaion, o~ auccesaora, upon ita 
propert7 or any part thereot,may 
enter aat1atact1on ot said mortgage 
or deed of truat upon the recorda 
where t he same h a• been reoorded with"'" 
out producing the bonda, notea or 
eou~na aeou.red b7 said mor t gage or 
deed of truatt Provided, howe't'er ._ 
that said mortgage or deed ot truat 
aball not be entered aa sat1s:f1e4 
untl1 the trus~••• or if' sai d truaue 
ls a corpora tion, ita president and 
vica•presldent. and the president or 
vice-pr ea1dent or the railroad oo~ 
P&n7 or other public utility oompantj 
or or it,a aucceaaora or aaaigna• shall 
make and t1le with the recorder arfl• 
dav1ta at-ating that 811 or the bond•• 
notee or coupons secured b7 said mort• 
gage or 4eed or trust have been paid 
or that auf':fioient f'unda have been 
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depoai ted 1f1 th a bank or truat com- · 
pany to pay al~ the bonds. notes or 
coupona stlll outstanding and un­
paidJ and that said mona~ 18 depoait-
ed. tor the express purpose ot paying said 
bonds • no tea or oouponB when tbe same 
&hall be preaented at saia bank or 
trust company for payment.• 

It appears £rom the request tbat 70u are UDder 
the tmpreas1on that Seot1Qn &080 app11ea tor the purpose 
ot making thia release. 

It the C1t1ea Service Gas Oompan7 ia not one or 
the campaD1e~ deaaribed 1n said Section 3080, then the 
releaae oomea within the olaos deaar1bed in Seetlon 3083 
ot aa1d laws . 'l'hia aect1on provldea 1n part aa t'ollewae 

"When•Yer any mortgage 01" dee4 o£ truat 
heretofore or heTeaf'ter ex"EJ.c:rute4. pro­
viding for the i ssue or a aeriea of 
notes or bonda aggregating one hundred 
thousand dollars or more not 1nclud1.ng 
interest or inte~eat notea or coupona 
aeeured 1D whole or 1n part 1)y property 
located in this atate. by 1 ta terma 
contera authori ty u pon the trustee or 
trueteea therein named• or either Gf 
them. to release the property or any 
part thereof encumbered by anJ auch 
mortgage or deed or trust .from the 
lien thereo.f • such relea:se may be so 
made and it ahall be the duty of the 
recorder or deeda of the county ln 
whi ah the property 1 a releaaed tr"om 
such mortgage or deed o"f tru-.t ahall 
be situated to accept and record in 
the proper recorda any deed of release 
executed and duly acknowledged bJ auch 
trustee. pursuant to the authority eon­
terred by aucn mortgage or deed of 
truat, relea•1ng the whole or &nJ part 
ot such mor\gag~d property. without 
the notea or bonda or coupona aecured 
b7 such JDOI""t.gage or deed of truat being 
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producedt Provided• howeYer. that no 
euah release ahall be made unlesa 
au ch mortgage or deed ot truat ahall. 
contain a prov1a1on requiring that · 
the amount due UDder the mortgage or 
deed ot truat or the amount ot aoney 
or other cona1deration reoe1ved trom 
the aale ot t he property 4esor1bed in 
suoh releaae or suob portion thereo1' 
aa may be stipulated n suCh mortgale 
or 4ee4 ot truat shall be 4epoa1 ted 

· with aome bank1rfg tirm or benJrSng 
oorporat1on or truat 00JIIp&n1' named 
1n auch mortgage or 4ee4 ot truat 
tor the benet1t ot t h e holdera ot 
su ch notea or bonda• or a prov1a1on 
requiring that t he r e shall have been 
reinYeated 1n property subJect to t he 
lien or auch mortgage or dee4 or truat 
and ..,unt ot .oney equal to the vlll ue 
ot t he property ao releaaeda * • * * • 

The copy ot the oertit1cate tor release. whiCh waa 
eno~oaed with the request and whi ch waa aubaitte4 to 70u 
with the releaae~ baa been n~ted. This oertit1oate waa 
made b7 one ot the trusteea UDder the mortgage and ahows 
that the mortgage wu tor more t han one hundred thousand 
dollara. and that the mortgage provided tor the issuance 
ot a aer1ea of notea or bonda. -

. Since you hav. requested that t h1a oop7 be return­
ed to 7ou • we a r e copying the aame heres 

• CEN'fRAL HANOVER BANK AND TRUST COM­
p ANY ( to~rl7 Central Union !I"Uat 
Compan7 ot Iew York) • one ot th!t 
Truateea UDder a Mortgage and Ind.n­
ture ot Truat dated aa ot Jlay 1. 
1927 • between Citiea Service Gaa Com­
P&n7 • a »elaware corporation. and 
c·entral Union Truat OoapaD7 ot Xew 
York (Wow Central HanoYer Bank and 
Truat Compm\7) and Commerce Truat 
Compan,- (Ianaaa City. IU.aaouri), 
Truateea. hereby oert1t1ea that Firat 
Mortgage P1pe11ne &~• Gold Bonde• 
Seriea ot 1927• due Ma7 1. 1962• 1n 
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the prino1pal amount or $16.27~800• 
and Firat Mortgage P1pel1ne 51-ii Gold 
Bonda. Series of 1928• due May 1. 
1942• 1n the prlno1pal amount or 
t l-i,152•000• wer e outatanding Uftder 
aaid Indeltlll"e at t he Clloae ot 
bu•ineaa on December 28th• 1938J 
that 01 tiea Se.rYioe Gaa Compan7 h aa 
thia day aurren:de~ f or oanoellation 
$1.211.600 pr~neipal amount o£ said 
bonda. Seriea of 1927• together with 
all unmatured coupona apperta1D1ng 
thereto~ and tl-4 •. 352•000 prinolpal 
amount ot said Bonds• Ser1ea o~ 1928• 
together wlth all unmatured coupons 
&ppertalnlns thereto-. and haa irr evocabl7 
deposited 1n t rust with the undersigned 
the .ua ot t l5•-t86 .245. 66 wh1 cb Will be 
au1't'io1e~t to re4eem Clll Februa17' 28• 
1939• at the redemption prlGe of 101~ 
ot the pr1ne1pal ·amount thereof' p1ua 
aoerued tn~ereat to the red-.ptlon 
4a te. al.l remaining Bonds· outatanding 
uDder aa 1d Indenture • and baa 1rrevo­
oabl7 authorised the uadera1gne4 to 
appl7 said aum to the re4empt1oD ot 
•11 said outstanding bonda 1ll accord­
ance with t he prov1a1ana ot aa1d 
lD4entur~J that Cit1~• Ser'Yice &aa 
Compan_7 haa al.ao irrevocably depoa1 ted 
w1 th the underaigned 1n truat the aua 
o~ P&,618.26, which a\Jil wtll be aut• 
tieient to pa7 all inatall.menta ot 
1ntereat maturing prior to February 
28, 1939 ln reapect ot Bonda outaten4-
lng under aaid Indenture , other than 
inter. at on :tull7 regi at•re4 Bond a a a 
to wh1 oh the UDderei.gned hu recei ve4 
•at1ataetory e914ence o~ the payment 
the reof b7 or on behalf' ot the Compa~q 
end other than lntere•t represented 'b7 
ooupona wh1oh ha"t'e been aurrendered 
to the UDdera1gned and cancelled, and 
baa 1rreYoeably author! sed the Ullder­
a1gne4 to appl7 aa1d .wa to the pay­
ment o~ all auch 1mpald 1ntereat. 
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•said Central Hanover Bank and Truat 
Compan7 further certifies that it 
haa received irrevocable authorlty 
from Cities Service Gaa ~pan7 to 
publiah and mail notice of redemption 
of all said outstanding Bonda in the 
manner provi ded in said Indenture, 

~teda New York, N. Y., Deoember 29, 
1938. 

"CENTRAL HANOVER .!3ANK AND TRUST 
COMPANY 

"(SEAL) 

Br __ ~P~·~•~o~l~f·e~~~-----­
V!ce-Prea!den£ 

•Atteata J. T. Harrigen 
laslatant Seoretary* 

Apparently whell this cert1~1oate waa drawn the 
trueteea thought that Section 3083 applies £or the pur­
pose or making this release. Ref erring back to said 
Section 3080, it will be noted tbat tbe release authori zed 
UDder this section only appllea to .ortgagea or deeds or 
truat that are gi'f'en by a railroad compan7 or other .pub­
lic ut111t7 oompan7 1'thich 1a subject to the regulation 
of the Public Service Co~saion. As atated above, the 
Public Service Commissi on o~ this atate doea not regulate 
the Cit1ea Service Gas Compan7 and, thererore , said aeo­
tion doea not apply to such releasee. 

CONCLUSI ON ., 

I t ia, therefore, the opinion of thia department 
that the release of the mortgage Which waa submitted to 
you b)" the .truateea of the Cities Service Gaa Company 
ahould be made a a proVided f or 1n said Section ~OBS, Lawa 
or llis aourf, 1933. page 194. 

Respectrull~ aubmitted 
APPROVED a 

TYRE W. BURTON 
i. E. TAYibR ' Aaa~atant Attorne7 General 
(Acting) Attorney General 

TWB aDA 


