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CONS'rABLES : (1) May serve anywhere in stat e warrant issued out of 
any justice court in county; (2) Ma y arrest without 
warrant if s ees offense committed, or with warrant if 
h e has one , an d cause pri soner to be arraigned in 
tovmship where offense was committed, if a misdemeanor 
i f felony, may cause prisoner to be arraigned anywhere 
in county . (3) If represents himself to be deputy 
sheriff , and hold no such commission is guilty of 1m-

i mpersonating an off icer . (4) 
June 6th, 1939 . Cannot charge fee f or service he 

does not perform. ( 5 ) His duty 
to take prisoner bef ore jus tice 
if warrant of arrest was directed 
to him . 

Hon. A.. A. Bayles, 0 
Sheriff of St. Francois County, , .....\ ,----- -
Farmington , fl i s s ouri . '6 F J L E 0 
Dear Sira 

This will acknowledge receipt of your 
letter o f May 29th., 1939, presenting several 
questions pertaining to t he powers , duties, and 
legalit y of the actions of a constabl e in your 
county. 

t hat a 

I 

."The Constable in question has 
br ought prisoners from Fr&deriek• 
town, Misaouri, St . Louis , Mis­
souri and various other distant 
points on Warrants issued f'rom 
'i'ownships in St . Francois County, 
other than the Township in which 
he was elect ed. Would this be 
l egal or not?" 

Section 11756, R. s . Mo., 1929, provides 

"Constabl es may serve warrants 
-lf -11- * * and all other process, 
both civil and criminal, and 
exercise all other authority 
con£erred upon them by law 
throughout their respective 
counties . " 

5 

\ 
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It is the duty of the constable to serve 
warrants issued out of any justice court in the 
county. (See S&ction ~418, R~ s. l 929j on mis­
demeanors, Sections ~467, 11756. R. s . 1929• on 
a fel ony) . In the case of Bick v . · ilkeraon-
62 Mo. App . 311 it i s held t hat th~ terms o£ 
Section 2380 . R. s .· 1889 (now aectian 11756, aupra,) 

tuthorized a constable to serve process isaued 
out of any juetice court in the c ounty. 

Section 3469 R. S . r o . 1929, provides t h at 
t he warrants of a jus t i ce of t he pe•ce "may be exe­
cuted in any part of t he county within which he is 
an of fi cer, and not elsewhere , unless i ndors ed i n 
the manner directed in the nex t section . " The next 
section (3470 R. s . 1929) provi des the mode by whiCh 
t he warrant. of a justice of t he peace may be exe­
cuted in another county. Thi.s by the endorsement 
of said warrant by "any magiatrate authorized to 
isaue a warrant 1n the county in whieh auch offender 
may be, or is sWipected to be, on proof of the hand­
wri tln.g of t he magistrate issuing the warrant * * * 
and thereupon t he of fender may be arrested in such 
county by the off icer bringing au~h warrant , * * *•" 
Also, such warr ants may be executed in any county in 
t he stat e "if t he clerk of the county court of the 
county in which the warr&llt was issued ahall endorse 
upon or annex to tho warrant h is oertificate, with the 
aeal of said court aff ixed t hereto, that the or£icer 
who ias~a such warrant was at the time an acting off i cer 
full y authorized to issue t he same~ and that his signa­
ture there to is genuine. • 

Thus a constabl e is authorized to execute mis• 
demeanor and felony warranta, isaued out of any jus tice 
court of h is county, throughout h is count'1, and if 
properly endorsed, such warrants may be executed by t he 
constab le i n another county or in any county 1n the 
atat.e . 

It is our opinion t hat it is l egal, if the 
proper procedure is followed, f or a townahip constabl e 
to execute warrants. isausd out of an7 j ustice court 
in hie county at any place in hi s count7 or the atat e . 
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II 

This saree Constable rides the 
road~ of st . Francois County 
making arresta with and without 
Warrants, arraigni ng prisoners 
before justices of the peace in 
Townships other than his own 
Townahip. oul d thi.a be legal 
or not?• 

What we have said in Part I of t hia opinion 
answera that part ot thAa question as to the right 
of t he constable to arrest with a warr ant any place 
i n the county and cause ~a-prisoner to be arraigned 
before the justice court out o:f which the warrant 
was i ssued. ~hla, because, the constable having 
the right, aa abov~ decided, to execute a warrant 
issued out of any justice court 1n the county, ·it 
necessarily follows that he h as the right to bring 
i n t he prisoner to be arraigned .• 

As to a aid constablfls right to do this 
without a warrant, we see that by Section 11756, 
supra, eonetabl es are empowered to "exercise all 
other authority conferred upon them by law through­
out their respect! e counties" . We assume, for the 
purpose of this question, that the constable is only 
making t heee arr ests without a warrant, when he 
actually s ees the off ense committed. 

In Stat e v. Holcomb, 86 Mo. 1. c . 380, 
the court reaching back into the common law aaid, 
" ' From time ~1al, cons tab les **~*had 
authority, without warrant, to arrest t hose whom they 
saw engaged in an affray, or breach of the peace, 
and to detain them until they should find proper 
security.'" 
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Again in Stat e v. Pritchett, 21~ Mo. 1 . c . 
706, it is said that a constable is •authorized by 
the law or this stat e to arrest persons charged 
with crime ~ * * ~. when ar.med With a warrant 
for that purpose and w1 thout warrant when the 
offense is committed i .n his presence. " 

Thus, we think a constabl e may arrest 
without a warrant when he aeea the cr~e committed. 
There is no statute which we can find which 
con1'era tile authority on h~ or takes it away. Con­
sequentl f the common law prevaila (Sec , 6'5 R. s . 
J.~o . 1929) • ~s authority extenda to any place 1n 
his county because his author! ty is county- wide . 
(Sec . 11756, aupraJ Bick v . Wi lkerson 62 Mo. App . 
31) . 

It is our opini on on t r"'is ~eation that 
a constable may arrest with or without (U he aees 
the crime commit ted) a warrant p place in his 
county and arr a i gn the pP1soner before a justice 
in t he township where the offense was co~tted, 
1.f a misdemeanor (Sec . 3114 R. s . t.:o. 1929) or bef ore 
any juatice in the county if a felony. If with a 
warrant, t he arraignment, of course. is befor e ·the 
magietrate who i3sued the warr ant. 

III 

"This office haa certain 1nfor.ma-
tion which indicates that thi• 
Constable is representing himael f 
in s • Francois and other Counties 
of Mfsaouri aa a Deputy Sheriff when 
in fact he has no Commission what-
soever as a Deputy Sheriff and hol ds 
only the title of a Township Conatable. 
fJ1at, i f any, penalties are provided 
by law for a person representing them­
aevles as a Deputy Sleriff for gain, when, 
u a mat t er of fact. he is not a 
Deputy." 
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Section 4~5 R. s . Mo. 1929, prov1deaa 

HAny person or persona who 
ahall, 1n t his atat e , without 
t ho auth~r1ty, exercise or 
attempt to exercise the func-
tions of, or hol d himself or 
themael vee out to any person 
or persona, company, associa-
tion or eor~oration as a deputy 
sheriff, marshal, policeman, 
constable or peace officer, shall 
be deemed gull ty of a m1•demeanor J 
and, upon convict ion t hereof , be 
p~shed by tmpr1sonment for not 
less than three months nor more 
than one year ." 

In our opinion if t his constable represents 
and hold8 hims elf out as a deput7 sheriff of s t . 
Francois County he ia violat ing t his a tatute . 

IV 

HWhere St ate Patro1men make cer­
tai n arres t s 1n varioua '.L'own.ahips 
of St . Francois County, would a 
Constable of St . Francois Town­
ship, St . Frsncois County have a • 
legal right to take the Warrants 
served by the St ate Patrolmen and 
make a r eturn chargi ng arrest, 
commitment, am mileage f or them­
selves?" 

Secti on 11791 R. s. Lo, 1929, provides, 
"Sher1£r e, county marshals or other otf 1cere shall 
be allowed for t heir services in criminal eases 
* * * *; etc.,• 
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Section 11792 R. s. ; o. 1929, provides , 
"Sheriffs , county marshals or other officers shall 
~ ~ allowed .for their services in crimi nal cases 
* ~ * ~. etc.,• -- , 

These two :sections deal with fees and 
mileage respectively. 

Note the language used - "aervices i n 
pr1minal cases." The use of the word "services" 
denotes that the officer shall have done that f or 
which he charges . 

In State ex rel . v . Scott, 270 Mo. 1. c . 
153, a county .court clerk had charged the fee al1a.­
ed for extending taxes on tne assessment book, when 
he had not actually extended s a id tax. The court said 
on t h is point& 

"That this action (a suit to re-
cover certain illegal fees) would 
l ie to recover back the amount paid 
the defendant for extendlng the 
tax on the a.asessment book had the 
work not been done, -wo have no doubtJ 
for section 11549 Rtviaed Statutes, 
1909, under which i~ claimed, allows 
the compensation for •services render­
ed' in ' extending t he tax on the 
assessment book', and these services 
are not rendered until the work waa 
done . " 

T.he court~ however, did not rule t he case 
on t hat point becauae the clerk did actuall y do t he 
work before the ault was instituted. neverthel ess, 
this obiter statement of the court i s indicative or 
what they would have held had the point been before 
t hem. We follow t h is in ru11ng t he instant question~ 

It is our opinion that no conatable is en­
tit led to feea and mileage ror anything unl eaa he or 
a deputy performs the act for whiCh the change 1a made. 
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v 

"When a Constable makes an arrest 
and brings the prisoner in to the 
County jail to await trial on a 
~&demeanor or felony charge, would 
this Constable have the right to 
t ake the pri~oner aut on the .t rial 
date and arraign him before the 
Justice of the Peace, or would 
this be t he duty ot the Sheritf 's 
office to do t he arraign1ngt• 

Ther e is no express statute which we can 
find which s eems to answer tr~s question. By 
Sect ion 3467 R. s. Mo 1929 (felo~) it is stat ed 
that the warrant shall .comLAnd t he officer to whom 
directed, a forthwith to . take the accuaed and b ring 
him bef'ore such magistrate, to be dealt with 
according to la••" By Section 3418 h . s . Mo. 1929 
(misdemeanor) the justice, upon coo:tpl aint belng made, 
must "issue a warrant f or the arrest of defendant.tt 

With respect to felonies it is express l y 
made the duty of t he off icer to whom t he warrant 
is dirated to bring the prisoner before the justice. 
On a misdemeanor this is also true , even though there 
is no statute to that effect • A warrant of arrest 
is nothing more than a command by the magistrate; 
to t he officer, to apprehend and bring before him a 
named p_erson. In each instance t he command is, 1n 
part, to br~ the. prisoner before t he magistrate. 
That command is directed to the offi cer to wham the 
warrant i s directe~ and is not 11teral1~ obeyed un-
til t hat otficer b~ings t he prisoner before the magia­
trate. Prom thi-s we deduce that it is t he duty of the 
officer to whom t he warrant of arrest was directed 
to produce the prisoner before the magistrate at the 
appointed time . ··e add t hat there is no mileage allow­
ance for taking a prisoner from jail to the justice 
court . Section. 117&1. R. s . J'o . 1929. provides "no 
compensation ahall be a1lowed under this aection for 
taking t he prisoner or prisoners tram one pl ace to 
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another in the s&l:le county • excepting in counties 
which have two or more courts with general 
criminal jurisdiction . " 

It is our opinion t hat it is the duty of 
the offi cer to whom the warrant of arrest waa 
di rected. to convey t he prisoner apprehended there­
under .to the justice court for arraignment . 

AP:?ROVED l 

J. E . TAYLOR 
(Acting ) Attorney General 

LLB/RV 

hespect rully sub~tted, 

LA ffiENCE L. BRiU>LEY, 
Assistant Attorney General 


