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When the estate of any deceased merson has net

for inheritance y.8X ur_ ses, the probate court, o. iny interested
meke application to the probate court to reopen said estate for the pr .irpose of
determining its clear market value so that an inheritence tax may be i lmposed
upon the interests of* property transferred.
2. The statute of limitations does not apply to colle« >tion of
inheritance taxes until such time as the taxes have been duly assesser 1.
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Honorable Charles M. Abbets,
Judge of Probete Court,
Tuscumbia, Missourl

lay 17, 1939
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Dear Judge:

date requesting an opinion from this office on ths follews

This is %o coknowledge your letter of receat

ing set of facta:

Re 5. Mo. 1929, relating to the Jjurisdiction of the prebats
court to appaint appralsers for the purpose of determining

"Orn or about February $th, 1!80.

Effie idoock a resident of this eocunty
died leaving a will of wiaich the en-
closed is a true copy as same is on
file in my office.

"The will of the deceased was admitted
to probate in this office on the 10th
day of February, 1930 and the estate
closed and finally settled on the ZYth
day of Hovember 1931.

"No inheritance tax appraiser was ewver
appointed end I wish to inquire if IX
should appoint cne now and if 8¢ the
approximate amount of tax due and frem
whom it should be call.etqdq

Your sttention is direetcd to Seotionm lli,

the amount of inheritance tax due and payeble in any per-
ticular estete. This section reads in part as follaws:

"The probate court which grants letters
testamentary or of administration, either
original or ancillary, on the estate eof
any decedent, shall hsve Jurisdiction te
determine the amount of tex provided for
in this article and the person, persons,
association, institution or cerporatien
liable therefor, and to determine anmy
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guestion which may arise in connec-
tion therewith, end to do eny act in
relstion thereto which is suthorized
by 1lww to be done by such court in
other matters or proceedings coming
within its jurisdiction.”

You will particularly notice that the probate
court may determine any question which maey srise in coanec-
tion with the estete of & decedent, and do any aet authorized
by lew to be done in connection with such estate., It 1s
further provided in thiy same section that:

"Tf it appear thet said estate may be
subject to sueh tax, it shall be the
duty of the court to set a day for

the hearing =nd determining the amount
of said tax snd to cause notice thereof
to be given in the same time and manner
and to the seme perties as is hereine
after provided for appraisers, or the
ecourt before determinling such matters,
mey of its own motion, or on the appli=-
cation of any interested person, includ-
ing the steate treasurer, the prosecuting
attorney or attorney-general, appoint
socme qualified texpaying cltizen of the
county ac appraiser to appraise and fix
the clear market value of any property,
estete or interest therein, or income
therefrom which is subject to the pay-
ment of a tax under the provisions of
this article,.™ ‘

Obviously, the above section of the statute is
for the purpose of determining the clear market value of
egtate of the decedent, as it is upon the clear merket value
of the estste that the tax is to be imposed.

If the estate of the party sbout whlich you in-
quire may be reopened at this time to determine the clear
market value at the date of the deathof the decedent for
the purpose of imposing an inheritance tax, it must be by
the authority of the section above noticed.

In the case of In re Bernero's Lstete, 197 &. W.,
121, the Supreme Court considered a statute very similar to
the one we have before noticed as was contained in the old
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Collateral Ipheritance Tex Law., The facts in this case
disclose that one Loulis Bernero, <r., died testete on
fugust 8, 1904, TUnder the terms of his will, Theresa
Bernero, his wife, was given a 1ife estute in certain -
property, thereafter to pass unto one Manuello Bernero,
the adopted son of the decedsnt. Administration was had -
upon the estate eand final settlement was made December 14,
1908. During the administration of the said estate, an
sgsegsment of collateral inheritance tax wes made, but as
to the devisees aforementioned, no tax was =<sessed. 0On
April 4, 1910, Manuello Bernero died., On July 15, 1911,
Theresa Bernerc died testete and she exercised im her will
the power of appolntmeat given to her in the devise herein-
above mentioned. At the time of Manuello's dsath, he left
surviving him one chlild by the neme of Louls Bernero, Jr.,
who sought to eslsblish himsell as the sole helr at law of
Theresa Bernero, deceused, with respect to the devise,

This proceeding wus first commenced in the probate
court to assess the collaberal inheritance tax in the estate
of lLouls Beruero, oSres, who dled, &s we before noticed, in-
1904, L4ifter & judgment was obtained in the probute court,
the proceeding wes thereafter zppealed to the Circult Court
of the City of 5t. Louls, and the court entered its order
on December 6, 1915, essessing & colleteral inheritence tax
on the interest to be received. Therecfter the case was
appealed tc the Supreme Court. The appellant contended that
the judgment nmust be reversed beczuse the probate court after
finel settlement 1ln the Louls Pernero, 5r., estate had no
Jurisdiction to entertein the present proceeding to zsgess a
eollateral ipheritznce tax. Secondly, thet the first sssesse
ment of collateral inheritunce tax in the estate which was
mede during the pendency of admipistration of sald estate
operated as res adjudlcatz of the right to the meking of sn
assessment at this perticular time. Therefore, any cother
assegssments are barred. Final setilement was made in tie
Louls Bernero, 35r., estate in December, 1908, and the proceed-
ing to make assessment of collateral inheritance ta&x was not

~attempted in the probate court until January, 1912.

The court in reaching ita conclusion that the
prob&te court did have jurisdictici Lo meke sn wssesgment of
eollateral inheritance tax, observed &t page 123, thet:

m¥ ¥ X the assessment of collateral
inheritance tax does not directly
involve the administrstion of a
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decedent's estate. The proceeding
is cne, not sgainst the property
of & decedent; it is rot & claim
against the estate &8 such, but is
ageinst the interzst or propsriy
rizht whieh the heir, legatee,
devisee, etc., has in the property
formerly held by the decedent.”™

Thus, it is to be observed from the shovs that
the collateral inheritence tax lew wes of the same nature
as our present inheritance tux law, in that the tax is
imposgsed upon the rign To ryaceive progerty In ¥e Fosing's
Tstate, 85 ¥, .(2d4), 495.

The section of the ‘statute which we noticed above
in our pressnt inheritance tsx law is very similer to the
section of the ststute upon which the court based the right
of the probate court to entertueln the proceeding for the
asgsessment of s collaversl lnherifance tax. As to contention
number one of the appellant's, the court saild:

"his being true, unless the statute
othervwise directs, no good reason would
appeer 1imiting the risht to meke such
assessment to such time =g the decedent's
estate was 1n the eourse of awdministration.
sppellants contend thet the langutgs of '
section 3526, ltevised Stztutes 1909, to wit,
'The Court of Frobate having ¥ * ¥ &
Jurisdiction of the settlement of the es-
tate of the decedent shall have Jurisdietlon
to hear snd determine 1l questions in
relaticn to sszid tax thet mey arise.! etc.,
does g0 limit the Jurisdictlion of the pro-
bate court; that the phrese 'heving Jurise-
diction of the settlement of the estatef
mesns 'then exercising Jurlisdiction of the
settlement of the estate,' and that, once
the estate 1s closed, its Jurisdiction over
collateral inheritance tax mstters againat
property formerly owned by suchkh decedent is
also &t an end. 7ie aére unable to agree
~with this construcition, e are of the
opinior thet the phrase 'the court of pro-
bate having jurisdiection of the settlement
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¢f the estete' si:.ply me: us the partliculsr
court of probate in zny instant case upon
whlen the law has conferred the right of
sdministering the estute,”

In ruling ecpellent's .econd contention, the

court made the cbservaelion thotb:

Y.t the time of tis first asscssment of
collatersl inheritance tex agalast any

of the property formoerly owned by decedent,
1t wag not theu definitely known, nor could
it be deflinitely {orsseen, that any of the
propertr involved in the present proceeding
would ev:.r be subjeet to such & tax, As the
property then stood, it was subjsct to a life
gstzte in decedent's wife, with power of
appolintment in her, under which, upon the
heppening of certein contingencies, she could,
by will, dispose of this very property. is
pointed aut by the learned attorney for the
respondent 1I' she had exercised such power

of sppoiniment, by devising the property

to some educstional, charitable, or religlous
purpose in this stete, the property would

not hzve boen gub ject to the zsgsessment of
tie tex. Section 309, Hevised 3Staetutes 1909.
In other words, until = valid sxercise of
szid power of appeintment hzd heen made, or
‘until the contingeney of the possible exers
ciss of the same ghould become removed, it
counld not be Toreseen that the propsrity would
be subject to a tax,

"ider the Tacts es disclosed by this record,.
whethe: the wife would or would not under=
take to exercise such power of enpointment
could not hove been known until her death on
July 15, 1911, which wes long =fter the first
cgsessment waes made, Under such conditions
the former proceeding inst the other pro=
pervy Jormerly ouned by decedeni, then known
to be subject to sueh & tax, would certsinly
not operate as res adjudicete as to the right
to tex the present property not involved, for
the reuson that it could not heve been ilu-
volved, g explelined sbove, in the original
proceeding. 48 to whether it would have been
res adjudicata if the present property had
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then been subjeet to such an a9 8eS8MEnt ,
we do not declde, because not here in-
volved., '

vifter a careful consideration of the
same, we have reached t.e conclusion that
this point should be ruled against appel~
lant's contention."

You will particulsrly notice the court did not
rule upon whether or not the admipistration proceedings would
have been res adjudicata if the property before the court at
that time had been subject to sn sssessment of cellateral inheri-
tznce  tax. In the instsnt case, from the facts presented
by your request, it is not known uliet.er or not the property
of the decedent was subject to the payment of & tax., In the
course of thnis opinion we have not considered that question,

If the estate in the present case may be opened
for the purpose of determining the clear market value of gaid
"estate for en inheritance tax, it must be by reason of the
authority of Section 585, heretofore considered., e believe
the Bernero estate cass, above reviewed, ls sufficient suthori-
ty for the reopening of the estate which you have referred
to in your request for an opinion.

From what has been sald it logicelly follows,
would the statute of limitations apply in a case of this kind
even though the estete may be reopened for the purpose of
asseseing an inheritance tax®? Ordinarily, where the statute
makes no provision with respect to the time withlin which a
suit for inheritence taxea may be brought, such taxes may be
recovered irrespective of the time., Thias general proposition
of the law is stated 1n 61 C. J., Section 2688, p. 1739:

"Suits to collect transfer or lnheritance
texes may be begun at any time within the
period limited by statute, or, if no period
is so limited, inheritance taxes Egzlﬁg re-
govered irrespective of time."

This above genersl proposition of law presupposes
that taxes have been duly cssessed, and unless such taxes
heve been duly assessed, then suits may not be 1lnstituted.
While your incuiry is limited to whether or not an estate
may be reopened for the purpose of assessing an lnheritance
tax, we deem it essential in support of our conelusion reached
to determine whether or not the statute of limitations would
app ly *
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In the case of State ex rel, Hemlmer, Collsctor,
v. Vogelsang, reported in 182 No. 17, the Surreme Court hed
before it for considerction the guestion whether or not
a2 sult could be meintained by the Collector of the City of
St., Louis to collect texes on certain real estate for the
years 1885 to and inecluding 1890 thet had been omitted from
asgessment durlng those years, It is disclosed thrt sueh
omlasion for sasessment wes discovered in 1898 and at that
time the assessment was made. Theresfter sulit was instituted
in December, 1901, It wes contended by defendsant in this
case that the zssessments agelnst the omitted property for
the yesrs in guestion were barred by the stutute of limite-
tions, In this cese it diaclosed there wes & specific statute
giving the Asseasor the right to meke an assessment sgainst
the property which had been omitted for previous years. For
this reason the statutes referring tc omitted asgessments may
be likened unto Sections 585 and 598 of the Revlised Ststutes,
1929, 1In this case, the statute of limitatlons was five
years and the court tergsely sald at page 84:

"that no right of sction aecrued until
the taxes were azsgessed and had become
delincuent.”

In support of the court's view in the sbove case
they cited the case of State ex rel. v. Fullerton, 143 Mo.
682, wherein it was held that the statute of limitetions dia
not run agelnst the property that was omitted from the Lssessgor's
books until after the discovery of such omission znd the assess-
ment of taxes,

In the case of “tate ex rel. "estern Union Tel.
Co. v. Markway, 541 Mo. 976, 110 S. 7. (24), 1118, the Supreme
Court considered the case above nqtlced, end said at page 981:

"In the case of State ex rel, Hammer v.
Vogelseng, 183 ¥o. 17, 81 3. ¥. 1087, we
held that where propert: omitted from
taxation is subsecuently zssessed, the
taxes thevreon do not become delincuent
until after sexpirztion of the year in
which such taxecs were sctually essessed,
In thet case we were construing Seetion
2789 which desls with resl property, but
we see no real distinction on principle
between that section and the section
decling with rallroads.”

From these considerations you will have noticed
thst unless an assessment has been made against property
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and the taxes so assecssged heve become delincuent, no cause
of sction acerues, therefore the statute of limitations does
not commence to rum uvntil efter the ascessgment of the taxes,
e think, by znalogy, such generel proposition of law is
here applicable in determining whether or not the taxes in
this instance are subject to the statute of limitations.

CONCLUSION

- In view of the ebove, it is the opinion of this
department that any estate may be reopened by any interested
person for the purpose of determining whether or not an in-
heritance tax is due and payeble upon the interest of property
succeeded to by others, Further, that the probate court which
grants letters of tegtamentary or edministration may, of its
own motion, reopen an est-te for the purpose of sssesging a
tex. '

“e further rule that the statute ¢f limitations
does not &pply to the collection of inheritence taxes until
such time &s the taxes have been duly assessed.

Yours very truly,

APPROVED: :
RUSSELL C. STONE
Asaistant sttorney General

J. E. TZYLOR
(Acting) Attorney General )
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