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COUNTIES: Disputed ownership and possession of $wemp and overflow
land is contested by suit to quiet title and e jectment

proceedings,
November 1, 1938
FILED
Hon. Carl F, Wymore i
Prosecuting Attorney
Cole County J
Jefferson City, Missouri 7 /

Dear Sir:

We acknowledge receipt of your request for an
opinion dated October 12, 1938, which reads as follows:

"There is and has been a dispute be-
tween the Counties of Osage and Cole
over a pareel of land, situate at the
Junetion of the Osage River with the
Missouri River, commonly called Dodd's
Island, Osage County has exereised
Jurisdietion over this parcel for some
years. The contention of Cole County

is that by the Constitution of 1875

the boundaries between the two Counties
was determined as being the mid-channel
of the Osage River and that the mid-
channel lay to the iLast and South of
said island, and not to the Viest as cone
tended by Osage County, The island is
now connected with Cole County as the oli
Slough dividing them has filled in,

"I filed an injunction suit against the
Collector of Osage County, in the name of

a resident living on said parcel, at-
tempting to restrain the collection of per=-
sonal taxes, in Osage Counmty, but the suit
was dismissed upon the susta of the
demurrer filed.

"I would like to know whether or not the pro-
cedure attempted is the eorreot one to follow,
or whether there is another more direct or ef-
feotive one that may be pursued.™
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The Congress of the United States in 1850 by Title
43, Section 982, U.S, Code Annotated, donated its pro-
prietary interest in all Federal swamp lands and overflow
Federal lands located in the State of Missouri to the
state of Missouri.

The State of Missouri in turn on Mareh 27, 1868,
donated its proprietary interest in said swamp and over-
flow lands to the counties in which said land was located,
pursuant to the provisions of R.S. Missouri, 1929, Sections
11128, 11156, 11165 and 11168, Construing the above Mis-
sourl statutes, the Supreme Court said in Phillips v,
Butler County, 187 Mo, 698, l.c, 711, 86 S.W, 231:

"It may be conceded in the outset that
the title to and control of all swamp
and overflow lands are vested in the
several counties in whieh located.™

In the same aet donating title to swamp and over~
flow lands to Missouri counties, the Legislature provided
that county courts could employ surveyors and attorneys
wiﬁn necessary, and Section 11179, R.S. Missouri, 1929, pro-
vides:

"The county court may employ surveyors
to survey said lands and islands, and
attorneys to represent them in any suits
‘pertaining thereto, and shall pay such
surveyors and attorneys reasonable come
pensation for their services, to be paid
out of any funds arising out of the sale
of such lands and islands, oxr out of the
general revenue fund of the county as
may be agreed upon at the time such sur-
veyors and attorneys are employed."

Sald aet donated title to swamp and overflow lands
to counties sanctions ejectment (a legal remedy) where a
county as proprietary owner wishes to recover possession of
swamp and overflow lands from intruders, and Section 11170,
R.S. Missouri, 1929, provides:

*In any action of ejectment brought

by any county to recover possession of
any of the lands or islands aforesaid
upon which improvements have been made,
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the owner of sueh improvements may, if
the county be successful, recover com=-
pensation therefor in the manner pro=-
vided for the recovery of compensation
for improvements in other actions of
ejectment: Provided, such improvements
were made prior to the date of the pas-
sage of this article; and provided fur-
ther, that such owner shall not be
required to prove that such improvements
were made in good faith, nor that they
were made by such owner."

The legal representative of a county is also author-
ized by statute to protect the county's proprietary interest
in swamp and overflow land by suit to quiet title (a legal
remedy), and Seection 11318, R.S. Missouri, 1929, provides:

"He shall prosecute or defend, as the
case may require, all eivil suits in
which the county is interested, repre-
sent generally the county in all mate
ters of law, investigate all claims
against the county, draw all contraets
relating to the business of the county,
and shall give his opinion, without

fee, in matters of law in which the
county is interested, and in writing
vhen demanded, to the county court, or
any Jjudge thereof, except in counties

in whieh there may be a county counselor.
He shall also attend and prosecute, on
behalf of the state, all cases before
Justices of the peace, when the state is
made a party thereto: Frovided, county
courts of any county in this state own-
ing swamp or overflowed lands may employ
specieal counsel or attorneys to repre-
sent sald county or counties in prosecuting
or defending any suit or suits by or
against said ocounty or counties for the
recovery or preservation of any or all of
said swamp or overflowed lands, and
quieting the title of the said county or
counties thereteo, and to pay such special
counsel or attorneys reasonable compensa-
tion for their services, to be paid out of
eny funds arising from the sale of said
swamp or overflowed lands, or out of the
general revenue fund of said county or
counties."
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After giving title to swamp and overflow lands to .
the county wherein said land be located, another lLegisla-
ture by subsequent act bounded Cole and Osage Counties
under provisions of R.S. Missouri, 1929, Sections 119486
and 11978, By these sections, the territorial boundary
line between Cole and Osage Counties was fixed before 1865
at a point in the middle of the main channel of the Mise
souri River, thence down the main channel of the (sa
kiver interseoting the main channel of the liissouri River.

The above legislative boundary separating the land
in Cole County from the land in Osage County was in effect
when the Missouri Constitution was adopted on November 30,
1875, Artiele IX, Seotion 1 of said Missouri Constitution
provides:

"The several counties of this

State, as they now exist, are hereby
recognized as legal subdivisions of
the State."

The Missouri Supreme Court construed the above
constitutional provision determining disputed territorial
boundaries of counties, where title to land was involved,
in Akers v. Stoner, 7 S.W. (2nd) 695, 319 Mo, 1085, l.0.
1088, The plaintiff in said suit claimed title by propri-
etary ownership in Ray County, Missouri, while defendants
claimed title by proprietary ownership in Livingston County,
Missouri. Ve quote from the opinion of said case to show
that the nature oi plaintiff's petitiom in the trial court
was a law suit and not an equity suit, and the appellate
court said:

"This land controversy grows out of a
sudden shifting of the channel of the
Missouri River between Ray and Lafayette
counties in one night, in July, 1915.
The plaintiffs, named Akers, sue at law
in two counts. The first count is to
quiet title under Section 1970, Revised
Statutes 1919, against a number of nemed
and unknown defendants; the second count
is in ejectment against three of the same
defendants.”
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In all of the following cases the plaintiff in the
trial court asserted proprietary ownership in land dis-
putedly located in two different Missouri counties and the
issue as to which county had Jjurisdiction over said land
for governmental purposes was finally decided pursuant to
plaintiff's petitions praying the court to quiet title,
and most of said petitions had a second count in e jectment;
Jacobs v, Stoner, 319 lMo. 1093, 7 S.W. (2nd) 698; Randolph
v. Fricke, 35 S.W. (2nd) 912, 3527 Mo, 130; Randolph v,
Moberly Hunting and Fishing Club, 15 S.W. (2nd) 834; Alluvial
Realty Co. v. Lumber Co., 229 S.W, 757, 287 Mo. 299; Pemiscot
County v. Lumber Co., 144 S.W. 857, 240 Mo, 377,

Vie have found no cases on appeal deciding boundaries
between counties pursuant to an injunction suit,

32 Corpus Juris, Page 124, Section 161, reads in
part as follows: ;

"4 -court of chancery is not the appro-
priate tribunal for the trial of title

to land, and where the main objeet of a
suit asking for relief by injunctiom is

to determine the legal title to property,
or to fix the boundaries of land, equity
will not interfere by injunction, but
will remit the parties to a court of law,"

Seetion 722, R. 5. Missouri, 1929, provides:

"Suits for the possession of real estate,
or wvhereby the title thereto may be afe-
fected, or for the enforcement of the
lien of any special tax bill thereon,
shall be brought in the county where such
real estate, or some part thereof, is
situated."

CONCLUS IO

lie are of the opinmion that the suit fixing county
boundaries which you suggest involves the title to real
estate and it is jurisdietional that it must be brought
in the county where sald real estate or some part thereof
is situated.
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Vie are of the further opimion that Cole County's
right to exerecise governmental control over this disputed
land in lieu of the governmental control admitte now
exercised by Osage County depends upon Cole County's pro-
prietary ownership of sald land after asserting her title
to said land as swamp and overflow land in Cole County and
before the Circuit Court of Cole County.

In such disputes inwlving the title and possession
of swamp and overflow lands, the Legislature has expressly
sanctioned ejectment and suit to quiet title, both legal
remedies according to iAkers v, Stoner, supra, In our
opinion, ejectment and suit to quiet title are adequate
and complete legal remedies to determine the disputed
boundary between Cole and Osage Counties inwlving swamp
and overflow lands. Injunction being an equitable remedy,
is not available as a remedy in your problem.

All of the cases reaching the appellate courts of
Missouri whioch we have been able to discover, wherein county
boundarjies were an issue in dispute or wherein title to
overflow and swamp lands was ln dispute, were tried in the
lower court pursuant to a petitiom of plaintiff alleging
proprietary ownership. All of sald suits were to guiet
title and usually had a seocond count asking e jectment of
intruders in possession of said lend,

Respectfully submitted,

WM. ORR SAWYERS
Assistant Attorney General

~#PPROVED By:

(Aeting) Attorney General
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