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COUNTIES : Disputed ownership and possess ion of S WBJdP and overflow 
l and i s contested by s uit to quiet title and ejectment 
proceedings. 

:NoTember 1, 1938 

I)"' {,.~.... _ _ _ __ • 

F l LE D 1 
Hon. Carl F. Wymore 
Prosecuting Attorner 
Cole Countr 
Jetterson City, M1aaour1 

Dear Sir: 

We acknowledge receipt ot 70ur request tor an 
opinion dated Ootober 12, 1938, whioh reads as f'ollowsa 

"Tb8re is and has been a diapute be-
tween the Countiea ot Osase and Cole 
over a paroel ot lud, situate at tlle 
Junction ot the osasa RiTer with ~e 
Miaaouri RiTer, coDIIIDDlJ ca.llecl Dodd'a 
Island. Osage Oountr haa exeroiae4 
Juri•diotion onr this paroel tor soma 
)'ears • The contention ot Cole County 
is that by the Const1tutioa .ot 18'5 
the boundaries between the two Counties 
was determi.Jala4 aa being the mid-channel 
ot the oaasa River and that the a14-
ohannel lay to the l!!aa t and South ot 
said ialaD4, all4 not to the \'ieat as oon• 
tended by Osage Count7. The ialaa4 is 
now OODD8cted with Cole County a a the ol1. 
Slougll diTidiq t~a has filled in. 

"I t Ued an inJunction suit apinat the 
Collector ot Osage Countr, in t he naa. ot 
a resident 11Tina on said paroel at­
teJDptiq to :restra1D. the oolle ctton ot per­
scmal taxea, in Osage Countri but the suit 
we.a diamiaae4 upon the auata n1Da ot the 
demurrer tUe4. · 

"I woulc:l like to know whether or not the pro­
ced\ue attempted is the oorrect one to follow, 
or whether there 1a amtbar llX)re direct or et­
fecti n one that DB7 be pursued." 



Hon. Carl F. Wymore Nonmber. 1, 1938 

The Congress of the United States in 1650 by Title 
43, Section 982, u.s. Code Annotate4, doDa~ed ita pro­
prietacl"J interest in all Federal swamp lan4a and oTertlow 
Federal lands located in the State of W.a10uri to the 
State of Mlaaouri. 

The State ot Missouri 1n turn on Maroh 27, 1868, 
donated ita pro»rietarr interest 1n said swamp aad oTer­
tlow landa to the counties in Whioh said land was ·located, 
pursuant to the proTialons ot R.s . Miaaouri, 1929 1 Seotlou 
11128, 11156 1 lll65 and lll68. Conati'Ulag the abow Mis­
souri statute•, the Supreme Co\U't sa14 1n Phillips T. 
Butler OountJ', 18'1 Me • 698, ~ • c. 711, 86 S • W. 23lz 

"It may be conceded in the outset that 
the title to and control ot aJJ. swuap 
and oTertlow lands are Tested in the 
several counties in whioh l ooate4." 

In thft same aot dona tin& t1 tle to swamp and EWer ... 
flow lands to msaour1 oountiea, the Legislature pro'f14e4 
tbat OQunty eourta could employ surwrora and attoru,-a 
whan necesaar7, an4 Section 11179 1 R.s. Mi~aouri. 1929, pro­
Tides: 

"The county court may emplo7 surveyor• 
to aurTey said lands aad islands, an4 
attorneys to represent thea in aQT auita 

·pertaini.ns thereto, and shall. pq suoll 
surwyora and attorneJ8 reas-onable coaa;. 
pensation tor their serT1oea, to be paid 
out ot aD7 tu.Dds ariaiq out ot the sale 
of suoh lands and islanda • o~ out ot the 
gene.ral reTemte rund ot the oountr aa 
.DJa7 be asreed upon at the tt. suoh aur­
wyora and attorM78 are empl.oJe4. • 

Said aot dollated title to &WBJIW and onrtlow l.anda 
to oountiea sanoticms ~ ejeot.nt (a legal re•47) wbe:re a 
county as proprietary oWD8r WiaU. to reoonr posaesaioa of 
swamp and onrnow laD4s from intru4era, and Seot1on lll '10 • 
R.S. W.asour1, 1929., provides! 

•In a117 aotion of e Jeo~nt brought 
by an7 oountT to reooTer poaaeaaioa of 
aD7 of the lands or ialan48 aforesaid · 
upon Whioh improvementa haw been made, 

\ 

' 
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the owner of suoh 1mprove111Bnta mar, it 
the county be suooesst'ul, reoonr coa­
pensatioa therefor in the mallldtr pro­
vided tor the reoovery of oompeusatioa 
tor improvements in other aotiona ot 
•Jeot.at: Provided, suoh blprove•nta 
were made prior to the date or the pas­
sap ot this a'l't1 ole; and prort4e4 tur­
ther, tba t suoh owDBr shall not be 
reqaired to pro.- that auoh improveaenta 
were made in good taith, nor that the:r 
were soade by suoh owDer." 

The lesal repre~entat1ve of a county is also author­
ized by statute to protect the oount:rta proprietary interest 
in swamp and owrtlow land b;r suit to qui•t ti Ue - (a l_esal 
reae4.7), and bection 11.318, R.S. JUsaouri, 1g29, prov14ea: 

"He shall proseoute or deteD4, as tha 
caae .I:Dl\7 require, all oi vU sui ta in 
Whioh the oountJ' is interested, repre­
&ellt generall;r the oouni;J" in all mat­
ters of law, in-.estigate all olai• 
agai.Da t the oount:r, draw all oontraots 
relating to the busi••• ot the oount:r, 
and ·shall g1 ve hia opinion, without 
tM, in matters ot law in whioh the 
oount:r is interested, an4 in wr1tli.t.g 
When d--.ndecl, to tlw oount:r oourt Ol' 
anJ' Judge thereof, exoept in oountiea 
in whioll there JIIQ' be a oountr oow1selor. 
He shall also atteli4 and proaeoute, on 
behalf of the state, all oasea beton 
juatioea ot tha peaoe, w~n the · state ia 
made a partr the~eto: Prov1de4 , ooun.t:r 
oourts ot an:r oount:r in thia ata te own­
ina ·~ or overtlo~4 laoda may emplo;r 
special counsel or attorneys to repre-
aeut said ooUDt:r or counties in proaeout1Qg 
or detencliD& any sui' or suits b7 or 
agaiDSt said oount7 or oountiea tor the 
reooveq or p'reaerntioa ot an,- or all ot 
aaid Sli'IUIIp or onrnowe4 l.aDils, aD4 
qu1et1na the title of the sa14 oount:r or 
oouatie• then~, aDd to pq suoh speoial 
ooUDSel or attorne:r• reasonable ooapensa­
tioa tor their ser.toea, to be pai4 out o~ 
any t\lDda ar1•1ns trom ~· sale ot aa14 
swuap or. overnowecl lancl8, or out o~ tba 
general. .rewnlJI tUJI4 ot aa14 oountJ' or 
oountiea." 
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Arter g1T1ng tit;Le to swamp and oTertl.ow lan4a to 
the oountr wherein said l.aD4 be l.ooated, anotlle~ Lesiala­
ture by subaequ.nt act bounded Col.e al14 oaap Counties 
under provisions ot R.S. l41.aaou1"1., 1921• Seotioaa ll.M6 
and 11978. By these sections, the territorial bouDdaJ.7 
11De "between Cole and Osage Counties was tix.t before 186~ 
at ·a point in the mid~le of the main channel of the Mia• 
sour1 Ri'rer, thenoe down the main obe.nnel ot the Osage 
River 1nterseot1Jl8 the Jlfrln cb'armel o't the Uiaaoul'1 RiTer. 

The aboye l.e-&1slat1Te bo\Uldal"y separa-t1q the lan4 
in Oole County from the land 1n Osage Oount7 waa 1n ett•ot · 
whea the J41sso-ur1 ·0onstitution was a4opte4 on HoTeaber 30• 
18'/G•· Article IX• Seotion 1 of sa id W.saouri ConstltutloJl 
proTidesc 

"The s eTeral oaunties of this 
State, as they now enat, ar e hereby 
recogn1ze4 as legal subdiTie1ou o1 
the Stat••* 

The Missouri Supreme Court conatl'\184 the aboTe 
oomJtitutloul provisioJl determ1n1as dis}>Ute4 territorial 
boundaries ot oountiu; ·where ti'tl.e to land was involn4• 
in Abra v. Sto~M~r, 7 s .w. (2nd) 695, 519 Mo . 1086, l.o. 
1088. The plainti:tt in said suit olaim84 title by propJ."J. .. 
etary owne-rship itt Rat County, W.Saour1• While Aetenda.au 
ola1ma4 title bJ proprietary ownerahip in LiTi~toA County, 
Missouri. We quot e ~roa the opinion of sai4 oaae to ahow 
that the nature ot· plaintitt•a petitioa 1n the trial oourt 
waa a law suit aJ1d not a n equity suit,. and the appellate 
oourt sa14: 

•This land oontrove rsy growa out ot a 
sudden sbitting of the ohannal or the 
Missouri River between Ray and Lataptte 
oountiea ill one night• i n 1\lly, 19le. 
The plainti:t:ta, na•4 Akara, sue at law 
in two oounta. The first oount is to 
quiet title uader Seotlon 1 970, Re'Yi .. d 
Statutes 1911, aga1nat a number ot nsaed 
and unknoWD. d•tendant• ; the seooD4 ooun• 
is i n eJect.'m8nt against three o't the saM 
detelldanta.• 
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In all ot the tollow1Dg oases the plaintitt in the 
trial court asserted proprietary ownership i n laud dia­
putedly located in two different Missouri counties and the 
issue as to which oount7 had jur1ad1ot1oD over said lan4 
tor gonrnmental purposes was finally deo14e4 pursuant to 
plaintiff's petitions praying the oourt to quiet title, 
and most of said petitions had a seoond count in eJectment; 
Jacoba v. Stoner, 319 Mo. l09Z, '1 s .w. (2n4) 698; Randolph 
v. Fricke, S~ S .W. (2Dd) 912, 32'1 Mo. 130; Randolph •• 
lfoberly HW1ting and F1shiD8 Club, 15 s ~w . (2D4) e~; .Al.~uTial. 
Realty Co. T. Lumber co., 229 s .w. 759, 287 Mo . 299; Pemiscot 
County T. Lumber Co., 144 s .w. 857, 240 Uo . 3'17. 

We have found no oases on appeal deciding boundaries 
between oounties pursuant to an inJunction suit . 

32 Corpus lur is, Page 124, Seotion 161, reads in 
part as follows: 

"A -c ourt of ohanoery is not the appro~ 
pr1ate tribuDal ~or the trial of title 
to laD4 • and wbere tbe main ob Jeot ot a 
suit asking tor reli•t by 1n~unct~oa is 
to determine the legal title to prope~ty, 
or to fix the boundaries ot lan4, equ1 t7 
w1U not intertere by inJunction, but 
will remit the parties to a court ot law.• 

Section '122, R. s . M1sao~1 . 1929, proTides: 

"Suita for the possession ot real estate, 
or .mereb7 the titJ.e thereto ma7 be a~­
fected, ·or f~r the entor-oe•nt or the 
lien ot any special ~ bi~l thereon, 
shall be brought in the oount7 where such 
real estate, or some part thereof, is 
situated." 

CONCLUSXO!I 

We are of the opinion that the suit 1'1x1ag count,­
boundariea whioh you · suggest in'flllYea the title to real 
estate and it is JurisdiotioDal that it Dal8t be broupt 
in the county v1here said real estate or some part thereot 
is situa'te4. 

, 
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We are ot the tu.rthar opinion that Cole County' s 
right to exercise goT&:rDMntal control onr this disputed 
land in lieu of the @PTel"Jlll8ntal oontml admitte4lr DOW 
exercised by Osage County depend& upon Cole Countr's pro­
pr1etar.r O\~rship of said land atter asserting her title 
to said land as swamp and overflow land in Cole Count7 aD4 
before the Circuit Court ot Cole County . 

In suoh disputes in~lving the title and possession 
ot s wwnp and overflow lands, the Legislature baa expreulr 
sanctioned eJeotment and suit to quiet title, both legal 
remedies aooor41ng to Akers v. Stoner 1 a upra . In our 
op1nioll, ejeotdnt and suit to quiet title are adequate 
and comple te l egal remedies to deter~ the disputed 
DoUDdarr between Cole and Osage Counties in-.olving swamp 
and overtlovt lD.llds. Injunction being an equitable rem4y 1 
1a not an1Uable as a re•4J i n your problem • 

.l\ll ot the oases rea ching the appellate courta ot 
Missouri l'lhioh we have been abl e to di s cover, Vlherein oountr 
boundaries were an issue i n dispute or wherein title to 
overtlow and swamp lands was 1n dispute, v;ere tried in the 
lower court pursuant to a petition of plaintitt allegiq 
proprietary oVlller ship. All ot sa14 suits were to quiet 
title 8lld usua.ll.J had a aeoond count ask1q eJeotment of 
intruders i n posseasion ot said l a nd. 

Respeottully submitted, 

\',14. ORR SA'IfJlERS 
Assistant Attorney Genoral 

hPPROVED By: 

J . W. BUFFING'roN 
(Acting ) Attorney General 

WOS :VAL 


