
COUNT! COU 
WIDENING OF ... ..., 

' The County Court shall tollow ·procedure 
prescribed by Section 7840, R. S. Mo. 
192g, for the widening of the right-ot-way 
of a road. 

pt ember 9 , 1938 

Honorable Carl F . ::ymore 
Prosecuti n3 Attorney 
Cola County 

FILE D 

Jeffer son. City , 1 issouri 

Dear Sir : 

This i s i n reply to yours ot recent date 
re~uestinc an offic i al opinion f rom this de}artment 
based upon the fol lo\rlnz l etter: 

"I would like t o re~uest an opini on 
on t he foll owing state or facts: 
Ihe County of Cole has received a · 
·• • t' . A . grant t o be used i n buil ding 
new county ro~ds and i~proving old r oads 
and one of t he ro ~uirements thoreot i s 
t r at t he r oaas be not less t han 40 teet 
i n width .- The County in rebuildi ng one 
road ' hich i s now 30 teet in wi dth is 
unable t o obtai n the additional 10 fee t 
of right of we.y trozn two property owners. 
r· v;ould like to know the correct proced­
ure in which the County may acquire this 
additional r i ght or way . The County has 
starteu work on part ot this new road , 
and I woul~ greatl y ap~reciate a r epl y 
es soon as possi ble. " 

I t ake i t f r om your re~ue st that t he r oad which 
the county court desires to widen i s one which i s not in­
cluded i n t he county highway syste~ or the state highway 
system; i n other words , it is a road over which t he oounty 
court has exclusive jurisdiction. It al s o appears trom the 
s tat ement that a part of the pr esent road is only 30 feet 
wide and t .t ... a t the county court desi r es to wi den that portion 
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· to the width of 40 f eet, and t he question is whether or 
not the count y can proceed under the general statute for 
condemninG lands f or public roads f or ~he purpose of ~den­
i ng a road . 

The Legislature has provi~ed that the minimum width 
ot a public road in this stat e shall be 30 feet. (Section 
'1825, R. S . l .o.. 192 9. ) 

Secti on 7840 , R. s . llo . 1929·, provides t he manner 
f or the taki ng of private property for road purposes. 
This section is as follows; 

"The right of eminent domain i s vested 
in the several counties of the state 
to condemn pr i vate property f or public 
road purpose , incl udi ng any land , earth, 
stone , timber , rock quarries or gravel pits 
necess&ry in establ ishing , building , grad­
i ng , repairing or draini ng said roads , or 
i n building any bridges , abutments or 
f ills t hereon. I f the county cou·rt be ot 
t he opinion that a publie necessity exists 
for the establ ishment of a ) Ublic road ~ 
or for the t aki ng of any l and or proper~y 
for t he purposes herei n ... entioned , it 
shall by an order of record so declare, 
and shall di rect the county high\\ra.y 
engi neer within fifteen days therea f t er 
to survey , mark out and describe said road , 
or t he land or materi al to be taken , or 
both , and to prepare a map thereof , show­
i ng t he l ocat i on, courses and di s tances, 
and t he lands across or upon whi ch said 
proposed public road will run , or the area , , 
dimensions , description and l ocation of any 
other property to be t aken for t he purposes 
herein , or both, and sai d highway engineer 
shal l file sa id map and a r eport of his 
proceedings in t he premises in the office of 
t he county clerk . Thereupon the county 
court shal l cause to be publi shed in some 
newspaper of general circul ation in the 
county , once each week for three consecutive 
weeks , a notice gi ving the width, begi nning , 
t ermination, courses and distances and see~ 
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tiona and subdivisions of the land 
over which t he proposed rcud i s t o be 
establ ished, or t he location, area , 
ui mensions and descriptions ot any 
other land or property to be t aken , or 
both , and t hat s~in land or property is 
sought t o be t a ken f or public use tor 
road or bridge purposes . I f wi thin twenty 
days after t he l ast da y of s a i d publica­
tion no claim f or damages tor the taking 
of any of such land or property be filed 
in t he county clerk ' s otf ice by t he owner 
of sai~ property , or by the &~ardians or 
curators or insane persons or minors own­
i n{ said property , then the clai m or any 
such owner shall be f or e var barred , and 
t he ccunty sht l l be authorized to enter 
upon and appropriate sai tt l ands or other 
property; and t he court s hr..l l r ake an 
orde~ accordingl y . I f any cla~ for 
dam9.8es be filed , the st...me shal l be heard 
on t he fi r st day of any regular or adJourned 
t erm of the county court dft er t he expiration 
of the t went y days last aforesai d . I f th& 
county court a nd t he land or property owner 
be unable t o a ·ree on the amount o f the 
damages , the county court shall m~e an 
order recitinG such f a ct , ~nd cause a copy 
of s ame to be delivered to the judge of the 
circuit court of that county , and a trans­
cript of the r ecord and t he origi nal fi l es 
i n 3ui d c aus e shall be t r ansmitted by the 
county .clerk to t he circuit cl~rtC or the 
county. Upon recei pt of t he copy ot the 
order of the county oourt last aforesaid by 
the circuit judge , the circui t court, or the 
j udge t hereof in vc cc tion , shull _ake an 
order settinu t he c ~use for hearing ~nthin 
fif t een days , ~nd i f t he or der fi xing the 
tt~te of scid hearin~ be r:ade by the judge in 
va cution, it sh~ll tor th.dth be fi led in the 
off ice of the circuit clerk. The court, or 
judge in va cation, shall cause t o be empaneled 
a jury of s i x freeholders not interested in 
the mat t er or of kin t o any member of the 
county court, or to any landowner in interest . 
Said jury shall view the land , or other · 
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property, proposed to be taken , and 
shall hear the evidence end determine 
t he ~uestion of damage s under t be direc­
tion of the court or judge . Fi ve of 
said jury concurrin~ may return a verdict, 
and i n case of a di sagreement another 
jury may be empanel ed. The public neces­
sity tor taking said property shall in 
nowise be in~uired into by the circuit 
court , and the judgment of the circuit 
cour t , or judge thereof in vacation, 
i n said cause shall not be reTiewed on 
appeal or by v~it of error. " 

Section 7841, R. s . l o. 1929 , al so provi~es : 

"The ~'Ords ' esta.bli sheu ' end ' establish­
ing ,' as used in this artic~e in .t"sl a ­
t ion to public roads , shall b~ held to 
embrace t he locat ing , relocatin~ , changing 
or widening of roads , t.nd t r.e ·. ord · ' road ' 
shall include brid es and culverts ." 

By this section t~e law.mekers left no doubt as to the 
question ot \vhet her or not ~ection 7840 , supra , would apply 
to a case where a road is widened by the proper county 
authorities. They have included the word "widening" in the 
def1nit,1on of the word "establishing." Therefore , the same 
procedure for wideni ng a road i s followed thnt is used for 
tha purpose of establishing or op~ning a new road . 

The proceelin~s f or t he opanin&, establishing and 
vacati ng ot public roads are of e~ly origin. I n the case 
of WOoldridge v . ltentschler , 82 lo • .11.pp . 591, in which a 
road had been \rldened by the county court by o.uthori ty ot 
statutes similar to Section 7840 , supra , the court, in dis­
cuss i ng the procedure for the wideni ng , said, 1 . c . 59•: 

"It appaars froJT~ t he record that this 
case ori ~inated from a diff iculty about 
a road , which , it appears , some per sons 
i n i t s neighborhood concluded had been 
encroached upon by pl ai ntiff . How the 
roaQ was ori einally acquired by the public , 
or what its original vddth was , does not 
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appear. I t does appear , though , 
that proceedings were instituted, be-
tore the county court , t o \viden it. 
These proceedings appear to be such as 
would be proper for widening a road that 
was found to be too narrow as originall 1 
l a i d out . That process seems to have 
been invoked , as a means ot setting 
plain tift ' s ·:ranees off of the road , al­
ready ot a p roper width as a road , but 
\vhi oh had been encroached upon by the 
alleged unwarran~ed aots of pl aintitt, 
Notice of the ~resentation of the 
petition vms regul a rly giTen, and the 
county court ordered a survey by the 
surveyor. The su.rvey was made and duly 
reported to the county court . Plaintiff 
was then notified by proper notice t o re­
move his fence to t he limit as established 
by the survey. Having re:tuaed to do so , 
t he county court issued an order to de­
fendant , a s r oad overseer , which was dul7 
delivered to h~, to proceed to open t he 
road and report hi s action to the court . 
It was i n executi ng t his order tha t de­
f endant committed the acts tor which the 
suit was begun." 

And at 1 . c . 595 of said case the court rurther sai d : 

"The .county court has gener a l juris­
diction t o open or ~~den public roads . 
* * * * " • 

The court further sai d: 

"The order of t he court delivered tD de~ 
fendant r e cited that t he court had or dered 
t he road ~~dened accordi ng to t ke sur•e:r 
made by the oounty surveyor, and directed 
defendant t o ' proce•d t o widen said r oad 
·within thirty days from t he date of this 
order, as t he same was surveyed by the 
county surveyor and e:x officio commissioner 
ot roads and bridges . anel report to this 
court at its next regular term • .-" 
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CONCLUSION 

From t he f or egoing , it i s t he opini on of t his de­
partment t hat the county court , for t he purpose ot widening 
a public r oad , shoul d foll ow the procedure prescr i bed in 
Section 7840, R. s. N.o . 1929 , herei nabove quoted. 

RespectfuU-y submi t t ed 

TYR1!: W. BURTON 
As s istant Attorney General 

APFROVED : 

J. E. TAYLOR 
(Acting ) Attorney Genera l 

TWB:HR 


