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ELECTIOI~: Temporary appointees appointed by judge or clerk of 
elections in St. Louis City to fill vacancies until 
a judge or clerk is appointed by t he Board of Election 
Commis sioners is not entitled to compensation for his 
services . 

Sept ember 7, lg38 

FIL E 0 
Board of Election Commissioners 
208 .::>outh Twelfth BouleYard 
St. Louis , Missouri 

Gen tle.men: 

Th1.8 will acknowledge reoeipt ot your inquirT 
of recent date which rea da as tollowaz 

. ' 

"In the law for the perJD8Jlent regis­
tration of voters, appro.-d June 30, 
1g37 (Laws of liissouri, 193') -

Section 5, at Pase 2-'1 , readJI in part 
' * * * and they must not hold a117 
office or emplo,.nt under tha 
Uni~ed States, tbe State ot Misaouri, 
or UDder the oount7 or cit7 in whioh 
suoh election is to be •14'; and, 

Section 38, a t Page 2~9 , reads in 
part 'It any judge or clerk sha11 
not be present upon the expiration 
ot t 1tteen ainu tea troa ~ tt. to 
open the polls, or be is 41aqual1tie4 
or retuaea to act, the Judp or Judges 
present, and U' no DB are pre seat , then 
the clerk preaent, representias the 
same political party a s the person 
oaua iq the no.ano7 • ahall J.mmediatelJ 
till, tor the time b7 the aeleotioa ot 
a member or their part,-, the place ot 
suoh absent Judge or olerkl aD4 notitJ' 
the Board rJr th8 Sub&titut Oil * * * t • 

At th8 Primar7 :Eleotion, Auguat 2, 
lg38, the Board ruld li . P . A. emploJ'8•• 
came under tl:Mt bans ot Seotion 5. Thia 
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rul1DS, together w1 th tbe usual rua 
ot Tacanciea on election morn!~ be­
cause ot 111Desa aDd tor otMr reaaona, 
deTeloped approximatelr oDB hUD4re4 
t1tt7 Ya.canciea • and tl'Oil one to aix 
hours elapsed before the ooaplement ot 
Juclges an4 cleru wen in all the pre­
oinots. These Tacanciea were reported 
b7 telephoua to the Boa1'4, aDd the 
•saap waa answered b7 a return tele­
phoua ina tl'\l'Otion in uarl7 eTerr case • 
to the Speoial Deputr Eleotion Coa­
miaaiou~ (a Democrat and a Repul»lioan 
being assigDed to eaoh precinct) to 
serTe uatU rel1en4, or WltU the 
Boarl'a regular sul»stitute appointee 
arrift4. The Board's blllllpt prorlde4 
tor $36.00 per precinct tor this 
election (tour Judps aD4 two clerta 
at a .oo ea oli) • which aa>llll't baa been 
paid to tb8 Board's appointees, six in 
nwlber. 

Tb8 Board aska your opinion ( 1) are 
these teapora17 appointees to l»e Tiew4 
in the li&ht ot 'partr' appotn.-nta and 
not oompeuate4 b7 the lk>al'd! (2 ) ia the 
Board obligated to oompeDSate these tea­
por&J7 appointees; 1t ao, a ball the tS.. 
be calculated on a pro rata d&J baaS. and 
how shall it be oaloul.ate4, or clo these 
temporarr appointees oo.a wi thill the pro­
Tis toms ot Section 61,. 

In the City ot St. Louie, ~ Board ot Election 
Co..tsaio•r• appoi.Jlta Judges and clerks ot electioa tor 
defi.Jlite teras. The l aw applioaltle to electiou in tba 
City of St. Louia is eabodie4 ill an act toun4 in the LaWII 
of 1937, beginniq at page 23~. Reference hereafter to 
oerta1R sectiona retera to aeotiona of said aot. 

Section I of said act pro~4ea aa tollowa: 

"Said board ot election oolllliasionel'll 
shall at least sixty da7a prior to eaoh 
presidential election t~re~ter selee' 

• 
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and chooae tour eleotoa as Juclpa ot 
election, tor each prec1act in suoh 
city. '!'bey muat be oitizeu ot' the 
United States and ent1 tle4 to vote in 
the city a t the next general e.leet1oa, 
and :they lllUSt be men or wo•n ot s:>o4 
repute and character who oaa apeak, read 
and write the ED6118h laJ38uage, and be 
skllled in -the t our twada.a8atal 1'\lles ot' 
arithmetic, and they •t be ot goocl 
UDderstandiq aD4 capable. They must re­
side or be emplo,e4 or baTe a plaoe ot 
bus iDeas in the ·ward tor whieh tb.e7 are 
selected to act; an4 tbe7 muat not hold 
aJlT ot't1oe or e.mplor••' UDder ~· tln1te4 
States, the s tate ot Miaaour1, or UII4er 
the COllllt7 or city in wbic auoh election 
is to be held, a nd the7 mus t not be 
oan4i4atea tor ·aD7 ott1oe at the ~xt ea­
auiq election. Two clerka ot el.8ot1on . 
tor e a ch precinct shall be Hl•ete4 w1 thin 
the sa. timl by said board, aD4. shall. 
possess tbe same qualitioat1ons as the 
Judges_. . Beina a notarr publio sbal~ be uo 
41squalit'1cat1on tor Judge or clerk. No 
person shall be appointed nor ser'ft as 
Judge or clerk in an7 eleetlon or regis­
tration who haa been oon.1cte4 ot an ot­
teuae :punishabl.e b7 iapriso DJDent in the 
peni tentiar7, <3r who has been cout1ne4 
in any county Jail. workhouse, pe n1 tent-iar7 
or house ot oorreotloa within tift y eara 
prier to suo.h appointment. Said Judges 
and olerlts s hall be appointed tor a tera 
endi ng s1xt7 da)"s prior 'tG the next prea­
idential election after the election at 
whioh they were appoiJlte4 to serTe, and 
shal.l, during sa 14 term., &ern as Judge a 
and clerkS at al.l special,. l.ooal, 
DlWli~ !pal, pr imar,- a nd geural ele ctiou." 

Seotion 6, dter pron41Bg the •thod ot seleotioa 
ot Judges and cler:ta, proY14ea as tollo~: 

' 



Board ot Election Co~aalouers -l· September v. 1938 

" * * * * and the persona thu se­
leote4 shall be appo1u:te4 and oom­
m1Ba1ou.4 by the boar4. U qual1tie4 
aDd cont1r•4 by the board." 

Section 7 proTides for the holdiq of exaaiDatiou 
tor those selecte4 as Judges and olerka and prort4es that 
" No person shall be oompelle4 to serft as Judge or clerk 
f or two )'ears atter the expiration ot 1!!!. tep or serTice." 

It will be seen trom the toregoiDg sect1oDS tha' 
Ju48ea an4 clerka of el.ect1on are selected b7 the »oar4 ot 
Election Coamiss1onera, tbat tbeT JIWSt posaess certain 
speoit1e4 qual1.ticat1ona ancl that tbe7 serft tor definite 
ten. ot office. Vlhen persons are oaoe qual. if ad and com- · 
.mJss1one4 as Judges ~4 clerlal, they are awUable for 
serTice at all elect1oaa held duriq a defi~te tera. They 
thus beco• regular election otf1o1als with deZilli te ter• 
of otrtce. 

Seotioa 81 proT14ea tor oo~aaation ot election 
ofticiala proTicled tor b7 the aot. Said section reads. in 
part as follows: 

•* * • Precinct Jwl~a all4 clerks shall 
rece1Te as pay six ($6.00) dollars tor 
each day or part ot day while on dU~J, 
except pay shall be allowed oD17 tor 
those daya mentioa,4 in this Act." 

We think it is clear that when the Lesislature ••­
acted Section Sl it ha4 in .ad.n4 pro'Yldina for regularlr 
selected election ottioial.a. It 1s true tbat Section 38 
proTides tor the appoint.-nt ot te~rarT appointees to 
till in tor abseJlt Judges and clerkS untU a Ju4ge or clerk 
could be ael.ecte4 by the authol"itJ baTiD& the power of ap­
point•nt of Judpa and cleru • to-wit • tb.e Board ot 
Election Commiasienet"a. Sa14 Seotion 38 rea4a in part •• 
toll.ows ( undersoorins o\U'S) : 

"I~ aD7' Judge or clerk shall not be 
prennt upon tbe expiration ot titteen 
minute• troa tb.e tiM to open the polla 1 
or he is 41aqual1tie4 or refuse• to aot. 

,· 
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tbl Judge or Juelgea present, and lf 
none are pre.sent, then the clerk 
present, representl.q the saae pol1t1oal 
party aa the person cauaiq the n.oano7, 

· shall ~41aM17 till. tor the tt. bJ 
the seleotioa ot a Mmber ot their 
par~,., tm.Jlaoe ot auoll anent ~ 
or ol.erF,"i · •-tlfJ & BOar! orl&i' 
subs\1\utlon. ~d o• ot the Ju4ges or 
a clerk, U' all tu Ju4sea be abaent, 
shall actainiater to auoh teFor~ a:e• 
!ointee the oath as requJ.i,eOf e · 

. ul .. or clerk or1pnall7 appointei, 
and bl&Jlk tor.& aball be sent out 't.J" 
the BoaJ"d t~ auoh purpose, whiok oa~ 
shall be preae~4 an4 returne4 to the 
Bo&J4 aDd auoh appUkjte• shall be sub­
Ject to the same p abi8nt an4 peD&ltJ 
as 8.Jlf ot!ael" Juqe or clerk. Tba Boarcl 
upon 1'ece1T1DC the notioe ot the n- · 
can07, shall appoint to fill tM sa., 
a i\¥l.a or cark ot the aaae poll tioal 
pai'if"'i'a th..-ruace or olerk uualng the 
ftO&nOJ'• Such Judge or clerk ao ap­
pointed sball take the as. oath aa 
proT14ecl tor a regular J\ldp * or a reg­
ular clerk, betoJ"• the Soar4, or the 
Chief Clerk, or aa:r aaais tant ot ULe 
Boarcl, Who are urebJ auth.orize4 to a4-
a1DiaMr noh oat~Ut • . or one of the re­
•1n1Da Judges and replaoe the teJIJ?orarr 
a;gpointlt• and asau. the du~1ea ot the 
poai tion a-a speedUJ aa poaaiblo. Suell 
Juclp or olerk ao appo1Dte4 shall be 
aubJe"Ote4 to tl» •- puni•am.n' ancl 
penal t1.. aa aa.r other Judee or clerk." 

It wUl be DOtioed tha~ the toreso1DS aeotioa ra­
ters to the person aele ned by the Judges OJ' tba olerlt 
to fUl the ftCallOJ te~rarilJ aa· the teaPoriB apsintee. 
It do-ee requln that the t-eplar oa tal bealillli~ter io 
auoh teapo:ra17 appointee, but at DO pla• 4oea the aeo.Uoa 
reter to 1ihe teaporaJ7 appointee as a Jwla• or olen. iie 
is m8relr a ~eaporarl · aijoln~e to fill the J>la• !I.' auoh 
absent J.ud&! !£. cier_. • 111s]i~ pJOperl7 be refen-i4 \0 

.. 

.• 
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as temporarr Judp ol' t•porar7 olerk. 'l'ba aeotioa pro­
nil .. tbat the Board, upon reoei'Yiq the mtioe ot tbe 
noanor, shall appo illt to tUl the •- a t"t!ka or ele:rlt 
and that the ~ or clerk appoillte4 sbal . ~. oath 
ot a regular ~ or ole:rlt. Tba person appointed 'b7 the 
Board to till the 'ta.canor 1a referred to aa the ~ 5. 
oleu aoJipo1nte4. The Board is to. 'bo4J' whieliniaau­
thorltJ•r tbi l.aw te appoiat Juqea and olern ot 
eleotion. 

Neittwr Seotlon· 81 nor allJ' other aeotlon .ot ~e 
act JDakaa pro'Yiaioa tor oompenaation to the teaporaft 
appoint"• abo'Ye reterre4 to. COJQ8D8ation li proT d 
tor Jlidgea and olerka ot eleotioa, but DOt tor 1iboae who 
mar in an ••rpM~ be oalle4 upon · to till the plaoe of 
a Judge or clerk tor an hour or ao. TM rule aa to ooa­
peuatioa· tor publio ottioera baa beeJl laid 4owa in the 
oaae ot Sanderson T. PiD CoWltJ, 11& Mo., l.o. &OG, ill 
the following laaguap: 

"It 1B well ... etUe4 law in thia State 
that the r.lpt to oompeuatioa tor 
tile diacJuu-p ot ottiolal dutiea ia 
pure17 a creature ot the statute! a.D4 
that the a tatute whioh ia alai•Cl to 
oonter that r ipt au • be ••riot).T 
ooD8tr1le4. The riP.• ot a pulUie ot­
tioer to ooapenaa t1on 1a cleri.,.4 troa 
the statute, and he 1a entitled to 
DOM tor eerTioes he may pe:rtoa aa 
suoh ottioer, UDleaa the statue 
giTes it. (State ex rel. T. Ada••, 
172 Jlo~ 1-YJ laokaon Countr "'· Stoae, 
lee Mo. &f7; State ex :rel. T. Walbridce, 
1~ »o. 19•; State ex rel. 'Y. BrOWD, 
1'& Mo. •011 s~te ex rel. T. Wottort., 
11& lilo . 220; GiTeaa T. Da rteaa Oo • .t. 
10' 14o . 60S; Willi~ T. Chari toa co •, 
85 Jlo. 6.o 1 GaJDon T. Lata yet~ Co. • 
' ' Mo. &75." 

Cou tni.D.& Seotlon 81 atrioUT • aa we are re .. 
qu1re4 to 4o b7 the toresoiD& rule, we JIU8t oouelu4e tllat 
.the ooapeuatloa theJ"eln proTi4et. 18 tor Juqea 8114 ol.eua 
ot eleotloa aDd not tor t-pora~ appoiJateea atieo'-4 b7 
Judgea or Glerlta ot eleot!on to till te.porar1l7 ~e plaee 
lett noaat 'b7 an aba•nt Jlldp or ol~k· 
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OONJLWIOJJ 

It ia, therefore, tt. oplJlion o~ thla ottlo• 
that temporaey appoint••• seleotecl by Judpa or the clel'Jt 
ot an election pree1not in the 01tJ ot s t. Loula to till, 
tor the ti• beiq. tba place ot an absent Jud&e or clerk 
untU the Board ot Eleotion OollllliaaioMn can aeleot a 
Judge or olerk and qual1tJ hia to tUl auoh YaoanoJ • 1a 
not ent1tle4 to· cro~uation tor such tellpOI'UJ aerrto••• 

Reapeo~t'ul.l.J aubllltte4,· 

BAlUli H. KAY 
Aaaiatant AttorDIJ General 

APPROUD B7: 

i::l. TMIOR 
(Aotins) Attor•r General 

HBK:VAL 


