
MORTGAGES : Section 865, R.S . Mo. 1929 applies to 
s chool fund mortgages . School fund 
mortgage wh~ch has expired on account 

SCHOOL FUND MORTGAGES: 
STATUTE OF LIMITATIONS: 
RENEWALS: of statut e of limita~ion m~ be re­

newed by the maker and wi l l be supported 
by sufficient consideration. 

June 22, 1938 

Mr. Claude T. Wood 1 
Pr osecuting Attor.ney, 
Pulaski County, 
Waynesvil l e , Missouri. 

Dear Sirs 

In reply to yours of June 1 8th request~g an off i ­
cial opinion f'ram this department baaed upon the .foll ow-
i ng le·\ters , 

"The county court o.f this county woul.d 
like to have your official. opinion 
upon t he f'ol.lowing question, to-wit: 

1 Doea the general statutes of 11m1-
ta tiona apply to School Fund 11ortgagea 
to a county and 1a Section 865 R. S. 
Mo. 1929 applicabl e to suCh instru­
ments?' 

It is my opWon that both the general. 
statutes of 11m1tat1one and ae~tlon 
865 would apply to such an instrument 
(Section 888 R.S. Mo. 1929) (223 Mo. 
l.c. 495J 120 Mo. l . c . 595)J and that 
after the lapse of twenty years trom 
the date o.f the last maturing obli• 
gation on the .face of a school .fund 
mortgage--except the required af.f1dav1 t 
be filed w1th1n the twenty ·yeara-- tne 
debt would be absolutely barred• could 
not be revived by payments and that any 
subsequent foreclosure would paas no 
title to the purchaser at the fore-
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oloaure aale (Utz va. Dor.mann, 328 Mo. 
1. o. 264). 

. 
W1~l you p~eaae ravor me with y~ 
opinion on the above matt~ra? And 1n 
the event that you agree with the 
eonolusioiUI 1n the laat paragr.aph• 
woul_d you g1 ve me your opinion on 
an addJ. tional propoal tion• to-w1 t t 

1Suppoa·e tllat more than twenty yeara 
had elapsed ·a1nc·e the date of the 
last ma tu~ obligation on a aahoo~ 
tund mortgageJ that the pre.aent cttmer 
of the land. would execute a new mort-
gage to the oounty coYerii)S the t ·otal 
balance of the indebtedness, woul.d 
auch a new mortgage be supported by 
aut1'ic1ent cona1deration't (the old 
mortgage to be released upon the ex.e­
out1on or the new mortgage.)" 

/ 

\ 

• 
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Section 9250~ R.s. Mo. 1929 provides that capital 
school funds are under the custody or the county cou rt•. 
Section 9251• R.s. Mo. 1929 prov1deat. 

ttwhen any moneys belonging to said 
f'Uuda shall be loaned by the count7 
courts • they shall eauae the sam& to 
be aecrured by a mortgage in f'ee on 
real estate within the county; tree 
from all liens and encumbrances. ot 
the· value o~ double the amount ot the 
loan. w1 th ·a bond.. and may» 11' they 
deem 1t neeeaaaey,, alao require pel'­
aonal ••eurity on auch bond; and no 
loan shall be made to 8117 person 
other than ·an inhabitant Of the Sam& 
oaunt7~ nor ahall any person be acc~pt­
ed as security who 1e not at; the- t i me 
a reaident householder there1n • . who 
does not own and 1a not assessed on 
propert7 in an amount equal to that 
loaned• in addition to all the deb'ta 
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for which he ia liable and property 
exempt from execution. In .Ul, oaaea 
of loan, the bond shall be to the 
county, r or th.e use o~ the township 
to which the funds be.long, and shall 
specit'y the time when the principal 
1a payable, rate or interest and the 
time when payableJ that 1n default o~ 
payment o~ tne interest, annually, or 
failure bJ principal 1n the band to 
give additional aeour1ty when thereto 
lawt'ully required, both the principal 
and illt•rest Jlb.al.l be001D8 dUe and pay­
able forthwl th, and that all interest 
not punctually paid shall bear interest 
at the amne rate ot interest a.a the 
principal.. But bef'ore any loan shall 
be e1':fected, the borrower shall tile 
with the county court an abstract of 
title at the time he tiles hia bond 
and mortgage to the real estate which 
1a to be mortgaged.• 

~section g252, R. s • . mo . 1929 provide• as :followaa 

•Every mortgage taken under the pro-
v1aiona ot this chapter sha11 be 1n the 
ord1na17 :form o:f a conveyance in fee, 
shall reoi t• the bond, and ahall. con­
tain a . condition that i~ def'ault shall 
be made in payment o~ principal or 
interest, or anr part thereo~, at the 
time when they sha1l severally become 
due and · payable, according to the t6nor 
and effect or the . bond recited, the 
sheriff of the county may • upon g1 v1.ng 
twenty daya' notice ot the time and 
place of salei bf publication 1n some 
newspaper pub iahed in the county, U 
there be one published• and if not, by 
at least six written or printed hand-
billa, put up 1n d1d1'erent pubJ.ic 
places in the county, without suit on 
the mortgage, proceed and sell the mort-

' I 

' ' , 
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gaged pre~aea,. or any part taereot. 
to aatiaf'y the principal and 1nt-ereat, 
and make an absolute conveyance there­
o:f, 1n. tee. to the purchaser, Which 
shall be aa ef'.fectual. to al1 intents 
and purposes as if such sale and con­
veyance were made by virtue o£ a judg• 
ment ot a court of competent jurisdic­
tion 1'-oreolo111ng the mortgage. In all 
casea of l oan of achool funds in the 

. various -counties, the expe~e of draw­
lng and preparing aecuri tie.s therefor , 
and of acknowledging and reoording 
mortgages. including the feea of all 
offi cera for the .tili:QL oert11'yir).g or 
recording such mortgages and other 
ae~itiea, shall b~ paid by the borrow­
ers respect1vely. w 

Section 9254, R.s. Mo. 1929 provides as .follows& 

-w.nene~er the principal and interest. 
or any part thereof, secured by mort-

"' gage containing a power to sell, shall 
become due and 'p$yable, the county 
court may make an order to the aher1f'f, 
reciting the debt and interest to be 
reoei ved, and commanding h1m to levy 
the same, with costa, .upon the property 
conveyed by said mortgage, which shall 
be described aa 1n th& mortgageJ and a 
copy o.f such order. duly certified, being 
delivered to the aheri1'f, ahall have the 
effect of a .tieri t"acia~s on a judgment 
ot foreclosure '6j the circui t court . 
and shall be proceeded w1tb ao~ordingly. " 

j 

It wil l be noted from these e-ect1ona that the county 
court 1a required to t ·ake a mortgage on the premises upon 
which it l oane the sahool f'unds . By Sections 9252 and 9254~ 
supra. a manner La preacribed by which auch loana may be 
foreclosed in case ot de~ault in the payment of the principal 
and interest . 

We are ot t h e· opinion that school. fund mortgages come 

' 
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within the same cl.ass of conveyance• as mortgages and 
deeds of trust 1rhi.ch are given to sem1l;'6 loans to pri~ 
vate 1nd1v1dual.s or private corporations. S.ect1on 865, 
R. s . Mo. 1929 provides ~· followaa 

"No ~it, action or proceeding· under 
power of sal.e to foreclose any mort­
gage or deed or trust. to secure anJ 
obligation to pay money or property, 
shall be had or maintained att·cn• such 
obligation haa been barred bJ the 
atatutea ot 11mlat1on o~ this state1 
nor in any event after the lapse of 
twenty yeara from the date at which 
the laat maturing obligation seaured 
by the instrument sought to be fore­
cl-osed is due on the face o-f aueh in­
strument , unless suCh te~ation of 
add period falls w1 thin t1ro y ears 
atter the passage of th~s act, or baa 
heretofore happened- 1n which event 
such auit• act i.on or proceeding may 
be begun within two years atter the 

~" · passage of this a ct without reg$.l'd 
to the date of the instrument or the 
maturity of tbe obligation• unless 
otherwia e barred under the prov1-ai ona 
of the gene~ statutes or l1Ddtation, 
unless before the lapse of said twenty 
years the owner of the deb-t t he reby 
a-e~cured or some person tor Jlim ahall 
.flle an a.t.t'1dav1t duly veri.tied• or 
.fi~e an instrument in writing aoknowl­
edged ~s deeds are required to be 
acknowledged 1n order tQ ent1 tle them 
to reeoro in this .state .• &hawing the 
amount due -and owing thereon. • 

In the case of Utz v. Dormann. 328 Mo. l.c. 264• 
the court 1n d1seuss1ng this section which was Section 1320 
in the 1919 statutes. saidz 

"* * * It is evident. we think• that· 
Section 1320.• as amended., means that 
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a deed· of truat may not be foreclosed 
111 ~y ev~.mt a1'ter a lapse of twent-y 

· year& .tran the date the last maturing 
obligation secured by it is due on its 
face. provided. that the holder or· t~ 
obligation had two years .trom the date 
the atatut.e became operative <to file 
a au1 t # an action or to proeee(1 under 
power of sale; and provided turther 
that be.tore ·the lapse of said twenty 
years the owner ot the debt or aome 
one for ~ may .file a verified &rfi­
davit or an •oknowledged instrument 
shoWing the amount due and ow1ng there­
on. The ·seo~ion interdicta and pre­
cludes the .foreclosure ot a deed ot 
truat in any event after a lapse of 
twenty years, saving that the owner 
ot the debt was granted by the statute 
two year a in which to bring a suit or 

22. 

an action or proceed to .foreclose under 
power of sale and sa~ that . the owner 
or some one t or him may tUe the requisite 
verified affidavit or aoknowled~ed instru­
ment,. thus tolling the statute. * * * * 

In the, case of Cotinty of St. Charles v. Powell, 
22 /Mo. 525~ the court he 'd t 

"The r.ul.e of the common law,. embodied 
in the maxim •·null'UPl ters:s occurr1t 
resi ' and adoptedgene 1,- !n tbi a 
countn,, applies onl.y to the state at 
large. and not to the polit~oal sub­
divisions thereof·. The statute· of 
l~tations runa against the munici­
pal corporations and other authorities 
establiahed to manage the attairs of 
the political su~v1s1ons of the state. 
as against pr1 vate 1n4i vi·duala. The 
immunity was at common law an attribute 
of sovereignty only.• 

19~8 

From this case it appears that statute ot limitations 
apply to counties as w~ll as to indl vidual IS and there~ore 

' 

' 
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the provisions of Section 865, supra, would apply to counties. 
Sectio~ 859• R.s. ~. 1929 provides as ~ollowaa 

•Both1ng contained 1n any statut e of 
limi tation slui.ll extend to any lands 
given, grante4, sequestered or appro-
priated to any pub1i o1 p1oua or chari-
table ue•# or to any ~ands belonging 
to t.bis state." 

In the case of Dunklin Colmt-y v. Chouteau, 120 Mo. 5771 
l.o. 596, the court sa~da 

"* * * * These swamp lands would not 
came w1 thin the terma of that s e ot1on1 
and hence the atat ute ot ltmitationa 
would run ~ t nvor ot one in adverae 
poaseaa1on, even as aga11111 t t he county. 
Delay on the part o~ a count,- will not 
rati~ an act of ita ottioera. where 
the count,. had no power under any c1r­
cumatanoea or aondi tian of things to 
do the particular act.•• * * * * * * 

Section 861, R.S. Mo • . 1929 provides as to~lowsa 

"Witbi.n ten yearet Firat, an action 
upon any wri t!.ng, whether sealed or 
unaea1e4• tor the payment of money 
or propert,.J second, actions brought 
on any covenant of warr anty contained 
1n arq deed of conveyanoe ot land shall 
be b~t w1 thin ten year a next aft.er 
there Shall have been a final dec1a1on 
agains t the title of the covenantor 1n 
such deed, and actions on any covenant 
of seisin contained in any such deed 
ahall be brought within ten yeara dter 
the cauae or such action shall a cerueJ 
third, actions t or relief • not herein 
otherwise provided tor.• 

~e Section 865, supra, will apply to the sChool 
fund mortgage it nll not apply to the bond for which ~ch 
mortgage is g1 ven to secure . Sllid Section 861 governa the 
limitations on the bond. 

' 
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CONCLUSION 

We are. t h erefore 1 of the opi.nion that the statut-e 
of limita tions, that is-.. Section 8651 supra, applies to 
counties 1n matters pertaining to school f'Und mortgage• 
and foreclosures of same and that after the lapse of t wenty 
years from the date o£ the last maturing obligation as 
shown on t he face of the mortgage, if · no affidaVit ia 
filed as is required by said s~ctlon 868 the lien ot the 
mortgage would expire and the county ' s right to fore·close 
would be lost and in case the county attempted to foreolose 
under such a mortgage it could pasa no title by auCh pro­
ceedings. 

We are also of the opinion that payments on the bond 
which is secured by t he mortgage would not 'toll the statute 
of · l~tat1ona as to the mortgage, however, it payments 
have been made on the bond, then the limitations w1~1 not 
run agai.nst t he bond unt11 ten years after the date of the 
last payment. 

II . 

4asnm1ng that the school fund mortgage has expired 
because of the running of the statute and there is y,et an 
indebtedness., then you inquire as to whet her the new mort­
gage executed by the pre~ent owner of the premises to the 
ceunty covering the total balance of indebtedness would 
be such a contract aa ia suppor ted by a sufficient consider­
ation. 

In the case ot Loewenstei n v. Ins11rance Compamy., 227 
Mo. 100, l.e. 120, the court saidt 

"* * * * When the Statute ot Limitation 
runa on a note it does not render the 
note vo1d, on the oontra.ry the note still 
haa sufficient legal Vitality to consti­
tute a oona~deration tor a new promise 
to payJ"* * * * 

Volume 13 Corpus J'uria, page 315-, section 150• t he 
rule 1a stated aa follow•• 

"It may be laid down as a general. rule• 
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in accordance with the definition given 
above. that there is a sufficient con­
sideration for- a promise if there is 
any benefit to the promisor or any loss 
or detriment to the promisee . It is not 
necessary that a benefit should accrue 
to the person making the promiseJ it 1a 
suff icient that something valuable flows 
from the person to whom it is made. or 
that he su£fera some pre judice or incon­
venience. and that the promiae· is the 
indu cement to the transaction. * * * * " 

If the statute of l1m1 tationa has run against the 
bond, then by the rul,ng in the Loewenstein v . Insurance 
Company case supra• it yet has sufficient legal va11dity 
to constitute a consideration for the new pramise to pay, 
and for the giving of' the mortgage to aeoure the payment 
of the bond. )'fe think that the same rule would app~y to 
the consideration for the renewal of the mortgage that 
applies to the renewal or the note in the Loewenstein case, 
and that the mortgage would have sufficient lega1 val1d1 ty 
to vonatitute a consideration for the giving of a renewal 
mortgage to secure the payment of the bond. 

CONCLUSION 

Therefore, we are or the opinion that 1f the debtor 
wishes to g1 ve to · the county a renewa1 school .fund mortgage 
and b,pnd to take the p~aoe or the one which baa expired 
on account of the running of the statute of l~tationa 
against it, that the old mortgage and bond have suf:ficient 
l egal validity to constitute a sufficient consideration for 
the giving of the renewal mortgage and bond. 

Reapeottully submitted, 

TYRE W. BUR'l'ON 
APPROVED: Assistant Attorney General 

J . E . TAYLOR 
(Acting) Attorney Gen~al 
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