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ELECTION BOARD : Contract made by o~d Board r or printing is b.inding 
on new Board. 

February 4, 1938 

FILED 
• J .E . i'•oodmansee , Chairman 

Board or Election Commissioners 
Kansas ~Ci tJ, Mi sso\U"1 a 
Dear Sir: 

This depart ment is i n r eceipt ot your r equest 
for an opinion which r eads as follows : 

"Tb.e Board or E~ection Commis­
sioners of Kansas City desir es your 
opinion upon the rollowing question: 

"On April 23 , 1937 the then exist­
ing Board or Election Commissioners 
or Kansas City s igned an a lleged con­
tract with the Vile-Goller Printing 
Company ror the printing ot the 
printed list or Toters and supplemental 
lists to be prepared and distributed 
ror the city election 1~8 and certain 
subsequent eleCtions. The contract is 
dated april 23, 1937 but is ettectiYe 
as ot April 1, 1937. A copy ot this 
contract is marked • xhibit A' and at­
tached hereto. 

•The price stated in tha t contract is 
5t¢ per naa.. Mr . Shapiro , who repre­
sents the Vi1e-Goller Printing Company, 
states that this price was quoted be­
cause a t that time the CIO was oausins 
the printers some trouble and sin~ 
t hat trouble has now been cleared up 
the printing compan7 will reduce this 
price to 4 .95¢ per name. 

"Our search discloses t hat no minute 
was made by the old board of any action 
at all upon such contract. 
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• h t the time this contract was 
entered into the Leg1alature at 
Jefferson City was considering a 
bill tor permanent registration. 
This bill was later passed and was 
approTed by the Qoyernor uder date 
ot lume ~~. 193,. 

-onder the law existing April 23 , 
193V the teras ot the Board ot Election 
Oommisaionera for Kansas City acting 
at that time ~d expired but their 
successors had not been clulJ appointed 
and qualified •. 

, 
•All these facta were at the time ot 
siping the contract well known to the 
VUe-Goller Printing OoapanJ and ita 
represeatatina. 

• At an exeout1n Board meeting held 
last Saturcte.y 1 t waa showa, aDd it 
appeara , t hat on the strength ot t hi• 
contract the printing oompaJa7 pur­
Chas9d ten toDB ot linotype metal . 
They haye done preYious work tor the 
Board. In the tultill..ment ot previous 
contra cts they used rented linotype 
machines. On the strength of this 
contra ct so entered into, they haye 
purchased some machines, and are tully 
e quipped and capable of read117 per• 
forming this contract. 

•The Board desires your legal opinion 
whether this alleged contract entered 
into at that time is Yali4 and bindiq 
as ~gaiDSt this board, under the Per­
manent Registration Act applicable to 
Kansas City, llisaourl, apprond lw. 
30, 1937, Laws ot JUs aouri 1937, pap 
2M tt.• 
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This contract was entered into on April 23 , liS7, bJ 
the then existing Board ot Election CoBBdssionera ot Kanaaa 
CitJ. Although the ottice ot election ooJDJD.issioner had expired 
7anuarr 15, 1937, stil~ the commissioners were holding over 
until their aucoesaora were appointed and qua lified. (Section 
10567, R .s . 141aaouri, 1929) This boa rd was operating under 
author! t7 ot Chapter 61, .nr ticle 17 ot t he Revised St atutes ot . 
Missouri, 1 929 , and it was not Until June 30, 1937, that the 
l aw repealing Chapter 61 , Article 17 wos passed and approved 
by t he Governor. It will·, th~retore, be seen that· the l egalitJ 
ot the a ction by the board must be dete rmined under the l aws 
then in ette-et, i .e. Chapter 61, Ar.ticle 1'1, R .S . Miaaouri, 
1929. 

As was SD.id in 59 0 .1. 170, "A contra ct .made by state 
officer» under statutory authorltJ binds · the state notwith­
standing the subsequent repeal o! the s t atute authorizing it". 

Section 10567 provides in part as follows: 

"Said tour election commissioners shall 
hold their ottice until lanuarr 15, 
1935, and until their aucoeaaora are 
appointed and qualitied. Successors 
shall be appointed in like manner tor 
terms .ot tour rears, u. nd until their 
successors are commissioned aDd 
qualified~" 

Section 10570, R ~S ~ Missouri, 1929, provides as 
tallows: 

•such board shall proTide all nec­
essary ballot boxes and all registry 
books, poll booka, · t ally sheets, 
ballota; blanka and

1
s t ationer7 ot 

ever, description, with printed 
headings and cert~tioatea , 8.Jl4 ot.her 
e quipment necessarr !uld pr oper t or 
the re&1&tr7 or TOters and t he oon­
duot o-t such eleotioDS , and t or everr 

. incidental purpose oonneote4 there­
with. ( La~~ 1921, P• 530, para . 6)" 

Boa rds have t~o class1tioations of po era -- govern­
mental or leg!ala tiTe, and pr~pr1etory or buainea.s. In the 
exercise ot governmental or legislative power s , a board in 
the absence or statutori proTision, CaDDOt .aka contraot 
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exteD41Dg be7ond its own term. But in the exeroisina ot 
bus !ness or propr1etarJ power, a board ma7 oontraot as aJ17 1zt­
d1T1dual unless restricted bJ s t atutory prortsion to the contra~. 
Illinois '!'rust and SaVings Bank , •• Arkansas Ci\7, f6 Fe4. 27l.; 
Omaha Water Oo. T. Omaha, l4r7 · Fed. 1 (Appeal d1sJiliaae4 2'10 U.s . 
S8f.) ; Indiana polis v. Indianapolis Ge.a, Light and Cob Co., 
66 Ind. 396; Valparaiso T. Gardner, 97 Ind. 1; ~1rat National 
Bank T. Emmetsburg, 15'7 I owa rse, Vlcstminiater •• ater Co ••• 
\ies t&iniater, 98 Ind. 55-l; Kerlin· Broa. Co. Y. Toledo, 20 Ohio 
C.C. 603; Jacobberger v. ~ohoo11 D1strlot, 122 Or. 124; 
MCCormick v. Hanover Twp., 246 Pa . 169 . 

As was said in Omaha ~ater oo. v. Omaha , s upra, 
through Circuit Judge Sandborn: 

" J .. ci ~y has tv«> classes ot powers, tbe 
one legisla tiTe or governmental; by 
vir.tue of which it · co ntrols its people 
aa their 2oTereign, the otber propria­
tarT or bus iDa sa • by maans ot whioh 1 t 
acts and contra cts for the private 
advant age or the inbabi tanta ot the 
oity and or the city itselt. In the 
exercise ot powers \vhich are strictl7 
governmental or legislat1Te the ot­
ticers ot a city are trustees tor 
the public and they may make no grant 
or oontra ct which Will bind the lDWlicipalit:r 
beyond the terma or their ott1oes beoauae 
they may not l awtully circumscribe the 
legislatin pow.rs ot their suooessors. 
But in the exercise ot the bus iness · 
pov:ers ot a oi t7 • the DalD.1cipali t7 and 
its ort·icera are controlled bJ no auoh 
rule and the:r mar lawtull:r euroiae 
these powers in the same way aQ4 · in 
their exeroiae the cit7 will be governed 
by the- same rules wbicm control a pri-
Ta te 1nd1Yidual or a business corpor-
a tion under like circumstances." 

'l".neretore, it becomes important to ascertain the 
power to be exercised by a board to determine t he binding 
ettect ot a oontra ot. 70 A. L.R. 795. 

The oo.ntra ot binding a board tor printing talla 
within the qat egor7 o f t he business power ot the board and 
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as such, the board may contract as a ny indiTidual sino. 
there is no s t a tutory provis ion to the contrary. The clasa­
itioat1on of this tunotion ot the board is espectallJ po1nte4 
out in order to d1tterent1ate t he situa tion here troa th&t 
which exiated in Tate T. ·Sch ool District, 23 s .w. ~ 101~, 
and Aslin v. ~toddard County, 106 B .w. 2nd 472. 'I!ii&e cases 
hold that if the boar d is a con*inuing b0!7 - that is, it 
all the members do not go out ot o'tfice a t the SaM tU., but 
at ditterent times - then such board may contract beyo-nd the 
term ot ao• ot its members, but U all go out together, theJ 
cannot contrao·t beyond their term. Those cases inTol T8 con­
tracts tor pers onal services and t hey tall within the claas­
itioation ot fPVernmental or legialatiTe power . 

In the ca se ot Liggett T. Kiowa County (1895) 6 Colo . 
App. 269, 40 .fia c. 475, it appeared that a board ot county 
COlllllis&ioners eo ntraeted for the oounty printing w1 th tlle 
pl&intitt for a year , tbat a majority ot tbe board ·went out 
ot otfice a ta\1 days l a ter, a nd that the new board, holding 
the contract to be a nullity, let the printi ng go to another 
person. In an a ction tor breach of the contr act with the 
plaintiff' , the court s a id: · 

" The board VIaS in oftice; it had 
full authority to act with reter-
enoe to al.l matters wh ich legitma tely 
came be~ore it a t that tima; and. in 
the absence ot any proof showing 
traud and collusion, or tha:t the 
agreement mus t of necessity be so 
vitally injurious to the public"a in­
terests as to reader the a gree•nt 
Toid as a pinst public polioy, tbe 
oontra ot cannot be a djudged inTalid 
because i t was to be completed atter 
the t e rm o~ the 3aJorit7 ot the 
board as it then existed should haTe 
expired . • 

In Picket Publishing Co. T. Carbon CountJ, 36 ~nt. 
ae, 92 Pac . 524, the board ot oounty commissioners were 
authorized to con tract tor the oount7 printing. A contra ct 
was made tor such printing which· would exte.a4 beyond the 
term o't otf'ioe ot so• of the members ot the board . The 
Suprema Court ot Montana held tha t the contra ct was bi~ding 
in absence of fraud in its makina, unless the 'COntract waa 
TOld as against public policy . The oourt said: 

I 

-------....__ ------J.-.-.... --
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"The power to make the oontraot is 
s pecitioally granted; but the tia 
when such power shall be eJEeroiaed 
is not lim1tecl or prescribecl. .There­
tore w say that the proposition 18 
1noontroTertible that it may be exer­
cised a t any tia during the term ot 
the board; when a prior oontra.ot ot 
such work bas expired or is about to 
expire,. and, so tar as the powr ot the 
board is oonoerDe4, it is Just as ample 
an4 oomplet• the last week ot the 
board •a ottioial exiatenoe as at. a117 
t11118 prior thereto. The .mald.ng ot 
auoh a o.ontraot at a tt. near tlw 
elose ot the ott1o1al career ot an ·out­
goios board may • in so• i.ustanoea • 
savor ot bad faith or e.-n ot fraud; 
but there is not .any charge ot bad 
tei th or traud i n this instance • The 
boarcl haTing the power to make a print­
ing contract any time during its term 
* * * • • * • * * * * * * * * * • * * i t was valid and binding upon the 
new board as upon the old one (Board 
of Commissioners of Jay Cou.nty T. 
Taylor, a bove), in the absence ot 
fraud, ·1n its making, unlass .the oon:­
tract i s void'as against public 
polio,.." 

In the instant cas·e we presume that the price was 
.fa ir an.d t he contract was entered into w1 tllout fraud or 
collusion. The Supreme CoUJ't ot Missouri 1n .ASlin v. 
Stoddard County a t 10& S .w. 2nd 4'12 said: "Fraud is not 
presumed. Contra , right rather than wrong a ction 1& pre­
SWDBd, it presum.pt1on ·may be i ndulged ill. So tar &8 oon­
ceru plaint itt alone. tba t contraot oer~illl:r oaD.DOt be 
said to indicate bad faith on the part ot the court". 

As to whether the duratioll of the oontrac~ repre­
sents an uareasonable time as would awi4 the contract see• 
to be enti~el7 a question ot ~act and we cannot say as a 
matter ot law that such a t.~ ia UD.reaaoJl&ble • 

The second question presented 1a Whether the tailure 
of the board to enter the oontraot in the minutes would 1n­
Tal1date <?r nullity the contract. It see• to be the rule 
in relation to boa rds the. t where the mode a.nd manuel' ot 
oontraotiq is not prescribed, nor tbe persons or agents by 
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and with whom contracts are to be made, the boards IDa7 make 
contracts 1n u1 matters neceaaari1J pertailli.Dg to them in 
the same manner as 111diT1duala. 15 O.J. 552; 59 O.J. 175. 
Therefore, the failure to r e cord the oontraot in the minutes 
of the board would not innlidate the contract, sino• there 
is written contract 1n exiatenoe signed b7 the parties. 

CONCWSION 

It is, therefore, the opinion ot thia department 
that boarda may, in exercising their busi••• or proprietar7 
power, make contra ots e:rten41q beyond the tei'JDS of ita 
•mbera. In the abaenoe or an7 &bowing of traud and eol­
luaion, such a contract 1a a Talid one and binds the sub­
sequent board. The f a ilure of the board to enter suob 
contract in ita millutea does not in any wa7 Titiate the 
contract beoause a boar4 in exercising the buaineas power 
may contra ct as an individual . 

Respectfully submitted, 

OLLIVER W. NOLEN 
Assistant Attorney General 

APPROVED By: 

l.E. TAYLOR 
(Acting) Attorney GeMral 

AO'K:VAL 


