
STATE TREASURER: State auditor cannot surrender 
original documents, drafts or 
vouchers, but must be preserved 
in his of.fice. 

FILE 0 

Honorable Robert w. Wtnn, 
State Treasurer, 
Je.ff eraon City • Missouri. 

Dear Sirs 

This will acknowl edge receipt o~ your request dated 
Jlay ll, 1938 ~or an o~f1c1a1 opinion which request is as 
.follows a 

"We have ~lled in our ot.fice 106 dra.fts 
drawn on the State Treasurer represent­
ing 9,980.49, these being the dra~ts 
~orged by V1rgil L. Kedling . 

The Rational Surety Corporation has paid 
the State o~ Missouri and the money has 
been deposited in the State Treasury. 
They are now asking that we turn these 
original dra.fts over to t hem. 

I made an aas1~ent to the National 
Surety Corpora tion in the amount or these 
drafts and also turned over photostatic 
copies o~ each draft to them. 

I am asking an opinion ~rom you as to 
whether I should tum these original 
dratts over to the National Surety Corpo­
ration as per their request or keep t h em 
here in my .files.• 

Section 11419, R. S. Yo. 1929 reads as .fo11owss 

•A11 accounts, vouchers and documents 
settled or to be settled by the auditor 
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shall be preserved in his cff'iceJ and 
copies thereof', authenticated bJ hia 
official seal,. shall be g1 ven w1 thout 
charge, to any person, county , city 
or town interested. therein, that may 
require the same f'or the purpose ot 
betng uaed. as evidence 1n the trial 
of a cause, and like copies shall be 
.t'urniahed to any o:orpora t i on or aeaoc~-
a tion requiring the same, upon tender 
ot the t e es allowed bJ law. Provided, 
that, during each biennial seaslon of 
the general assembly, the state auditor 
shall, in the presence of a joint com­
Ddttee of the hou•e of representatives 
and senate, dea1iroy by burning or by any 
other method s•tisf'aetory to aa1d joint 
committee a~l pa14 accounts, vouchera · 
and duplicate receipts of the state 
treaaurer which may have been on file 
1n the office ot the etate auditor tor 
a period of e i ght (9) 7ears or longer, 
and all automobile and air-oratt license 
and title receipts which have been on 
f11e in the office of the atate auditor 
tor • period or two year• or longer • . 
exce-pt auch accounts, V1JUchen and docu­
ments aa may at the time be the atibje ct 
of litigation or dispute . Said joint 
eommittee to oonsiat of tour (4) members 
of the house ot repr&aentat1ve•, to be 
a ppointed b7 the speaker o.t the house ot 
representatives and two (2) member s of 
the senate. to be aipointed b7 the presi­
dent of the senate. 

According to this section all accounts., voucher• 
and documents settled or to be settled bJ the au~tor aball 
be preserved in hia otfice . The section alao provide• tor 
the proper authentication ot any such papers which can be 
used as evidence in any trial. The ae-ct.ion also provides 
as to the method and manner of disposing o£ auCh papers. 

In construing any statute one must take into con­
aideration the intention of the legislature in passing any 

' · 
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act. In Section 11419~ supra. the fact that the l egis­
lature provided that all papers Shall be preaerved in the 
office of the auditor, and alao provided ~or the manner in 
which the papera should be disposed of, it is compulsory 
on the part of the a tate aud1 tor. which 1• a part ot the 
treawry departm&nt , to 1'ol low the manner of keeping and 
d1apoa1ng· of such papers and not follow an.J other manner . 

In the case ot Dietrich v. Jones , 53 s.w. (2d) 1059, 
the court in pass1.ng upon the duty of a proba te court W> 
follow the statute. aa1da 

• 'The proba te court is a court of limit­
ed jurisdiction. possesses only such 
power as ie conferred upon it by statute, 
and can exercise 1 te juris.<liction. onl.f 
in the manner preacri bed b7 statute. t 

The c.ourt alao said the. t a 

•Whenever statute prescribe s that a 
thing shall be done in a particular 
form. i t necessarily prohibits the 
doing of it 1n anJ other fornkn 

Section 11419, supra, seta out a ape·c.ific manner of 
the pre•ervation of papers belonging t& the treasury depart­
ment, and also specifically seta out the manne r · of the 
disposal of aueh papers at'ter a oert·ain time, and em not 
be disposed of in any . other manner. 

Aceording to 26 Corpus Juria. 220, note 16 (c) it · 
was saidt 

wWhenever a statute l~ts a th~g to 
be done 1n a particular .form, it 
necessarily inoludea in itaelf a nega­
t1 ve • namely • that the thins aha1l not 
be done otberwiae. " 

When the treasury department aaaigned to ~'le N~tional 
Surety Corporation in the amount of the drafts questi oned, 
it asaigned the debt itself but not the draf'ta llbioh are 
merely evidence of the de·bt. In view of the atatute. Section 
11419, supra . in providing tor the use of photostatic copiea 
of the dra.t't .for the purpose of being uaed as evidence 1n 
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any trial of the cause, the photostatic copies are suf f icient 
evidence tor the National Surety Corporation in any trial 
that may be had 1n the controversy. 

CONCLUSION 

It 1a the opinion of thia department that t he treasury 
department would be violating Section 11419, supra , if it 
ahould turn the original dratta over to the National Surety 
Corporation for the reason that the treasury department 1n 
making the assignment ot the debt itself and alao the photo­
atatic copies of the draft ,. 1t haa sufficiently complied 
w1 th the law, 

Reapect~y submitted 

W. J . Bt RKE 
Aasiatant Attorney General 

APPROVED: 

J. E . TAYLOR 
(Acting ) Attorney Gener.U 

WJ B:DA 


