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TAXATI.ON :\ Railroads and otlie::- a,..,.~ili ties .... 
RAI LROADS , TELEPHONE , ETC , 
LI ABLL!: FOR WHAT TAXJ• S : 

sim.il arl y taxes owning or holding 
p r operty on June l, including 
property acqui re d on t ha t date are 
l iabl e for t axes t hereon for the 
ensuing yes:r . 

February 24 , 1938 

Yr. Conn Withors, 
Prosecuting Attorney, 
Cl ay County, 
Li berty , t.ussour1. 

Dear Sirs 

This is to acknowl edge your request for an off icial 
opinion dated Februar y a. 1938, wb1Ch is as follows: 

"At the behest ot the County Collector 
of this county· I res pectfully request 
the opinion of your Department on the 
following matters 

Clifford T. Halferty~ County Collector, 
has been request~d by the Public Water 
District #1 of Clay County, Missouri. 
organized under t he Lewa of 1 935 to b e 
suit for t axes against certain utilities 
which suit he does not believe could be 
successfully maintained 1n which conclu­
sion I am inclined to agree with htm. 

The manager of the Water District is very 
1na1stent that he bring these actions and 
i~ order that he may be properly guided he 
requests this opinion . 

I enclose herewith a copy of a letter set­
ting out the facts which was prepared by 
t ho attorney for the Water District and 
which tho collector and I have care£ully 
chocked and bel ieve to correctly re cite 

· the f acts involved . 

Under t he se· facts can ·a suit to col lect 
from these utilities a· tax baaed on t he 
assessment of June 1, 1935• bei ng What we 
commonly call t he 1936 tax, be success­
fUlly_ maintained?" 
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Included with the request was a statement of facts per­
taining to publ i c Water District No. 1, Clay County, Mi ssouri, 
part or whi ch is as followst 

"Mr. Clifford Halfert y 
County Collector 
Liberty , Missour i . 

Dear Ur. Halferty: 

Complying. w1 th your 'request for infor­
mation concerning the steps taken in 
the matter of the tax levy on t he pro­
perties of the Southwestern Bell Tele­
phone Company and the Xansas City Power 
& Light Company, taxes for which levy 
you have indicat ed t hese companies have 
re.tused to pay, I submit the fol l owing 
facts: 

'l'he compl etion of the organization of 
the water district was on the 2nd day 
of December, 1935. On December 30, 
1935, I wrote a l ett er to the c1erk of 
the county cour t g1 ving him the infor.­
mati on that had been gat hered up to 
that t ime with relation to the property 
values in the water district, whiCh in­
cluded the number of mil e s of line of 
the Kansas City Power & Light Company, 
the Southwestern Bell Telepbone Company, 
American Telephone & Telegraph Company, 
Great Lakes Pipe Line Company, Q. O. & 
K. C. Railway Company, K.C. C. C. & St. 
Joseph Railway Company, and the Uort h 
Kansas City Bridge & Railway Company. 
This informati on had been t'urnished 
primarily for t he purpose of determin­
ing t he valua tions of property in the 
district as a basis of the bond issue 
that waa then in contemplation . The 
informati on furnished at that time giv­
ing the number of miles of wire of the 
Kansas City Power & Light Comr~ny, the 
Bell Telephone Company, and the American 
Telephone & Telegraph Company w as obtain­
ed directly from t hese comfanies . I have 
since Checked Mr. Crossett s office and 
find that this letter was received by h~ 

.. 
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in due course of mall. 

On January 20• 1936 the water district 
board passed a resolution in which it 
estimated the ·amount of money ne cessary 
to be raised f -or the incidental fund tor 
the distri ct provided for 1n Se ctions 5 
and 12 o:f t he water district law. appea r­
ing re&pectively on pages 331 and 334, 
Laws o~ JH.s sour i 1935. On January 21 
the clerk of the board of the water dis­
trict prepared a certificate giving the 
tacts abou t the passage o~ this resolution 
and I forwarded 1 t to the clerk of the 
county court on tha t day. 

On April 27 • 1 9S6 I t'urniahed the county 
clerk an 1 temized list of the real pro­
perty 1n the water district subject to 
taxation and wrote him a letter at that 
t~. He had previously indicat ed in 
onl converaatlon that it was not hi a 
duty to find out .and list the real estate 
that was in the wate~ district, and this 
information was gi ven htm i n order t hat 
he might have it aa a basis for the ex­
tension of the levy on the tax booka. 
On June 13• 1 936,. the county court made 
a levy of 15¢ on the $1.00.00 valuation 
pursuant to t he estimate made by the 
board which was eert11'1ed to as indicat ed 
above and as provided far in Section 12 
ot the water distri ct law ref•rred to 
al)ove. '* * * * ~} * * * * * 't * * * if' * . " 

Publi c . Water D1strict No. 1 of Clay County, Missou r i , 
was formed on December 2• 19~5, by virtue of provisions of the 
.Laws of Missouri• 1935• pages 327 to 337. 

Your request indicates t hat th~ Southwestern Bell Tele­
phone Compan7 and The Kansas City Power and Light Company whi ch 
are holders of propert y 1n the district,. are claiming that t he 
district ia not authorized to collect the t axes for 1936 on 
their properties in the distri ct which are based on the assess­
ment o:f June, 1935. \le assume this poei t i on is taken by these 
companies because of the :tact that the water district was not 
a legal entity at the date of the assessment. 

Section 10066,. page 422, Laws of Missouri, 1933 , proVides 

\ 
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that the taxes on such utilities :shall be levied and col lect-­
ed in the same manner as railroad taxes, part o£ whi ch section 
is as fol lows l 

"* * * and all property, real and .per­
sonal, i ncluding the franchises owned 
by telegraph* telephone, electric power 
and light companies, electric trana­
mission l i nea, oil pipe linea, gas pipe 
lines, gasoline pipe lines , and express 
companies, shall be subject to taxation 
tor state, oounty, municipal and other 
local purposes to the same extent aa the 
property of private persona. And taxes 
levied thereon shall be levied and col­
lected in the manner aa is now or may 
hereafter be provided by law far the 
taxation of railroad property in this 
state, and county courts, and the county 
and state boards of equalization are 
hereby requ1rod to perform the same duties 
and are g1 ven the same pow era 1n assessing, 
equalising and adjusting the taxes on t he 
property set forth 1n thia aec~ion aa the 
said covr ta and boards of equalisation have 
or may hereafter be empowere.ct w1 th in 
a•seaaing, equalizing, and a~juatLng the 
taxes on railroa~ property; and tne presi­
dent or other chief' off icer of any such 
bridge, te~egraph, telephone, electric 
power and light compan1ea1 ele~tric trans­
mission lLnes, oil pipe linea, gaa pipe 
linea, gasoline pipe linea, or express 
eompaoy, or the owner of any such toll 
bridge, is hereby requir ed to render state­
menta of the property of' such br i dge , tele­
graph, telephone , ~lectrie power and light 
companies , electric transmission linea, 
oil pipe linos, gas pipe linea , gasoline 
pipe linea, or express companies 1n like 
manner aa the president, or other eh1ef 
o1'f'1oer of' the railroad company ia now or 
may here after be required to render tor 
the t axation of railroad proper ty. • 

For the purpose of ass essing taxes on property owned by 
rail.road corporations in this atate~ the legislature has pro­
vided 1n article 13 of chapter 50 R. S. Uo . 1929• the course to 
be followed. Broadly s peaking., there are two cl.a.ases ot rail• 
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road property tor the purpose of assessment and taxes; the 
one is wba t is termed distributable propertyJ the other is 
all propertj that is not distributabl e , it being designated 
as local property. The 4istributable property is assessed 
by the state board of equalization. The l ocal property ia 
assessed by the county assessor as other local property is 
assessed in the county. 

It appears from your reque•t and the facts concerning 
the .formation of the d1atr1ct accompanying your request, that 
the taxes are sought to be collected tor the district by 
virtue ot the provisions of Secti.on 5, page 331 and Section 
12 , page 3341 both of the Laws of 111asouri1 19351 which pro­
vides as follows: 

, 

"The .following powers are hereby con­
ferred upon public water supply dis­
tricts organized under the provisions 
of this acta * * ~ * * * to certify 
to the County Court or county caurta 
of the county or counties w1. t h in \'lh1ob 
such district is situate, the amount 
or amounts to be provided by the levy 
of a tax upon all taxable property with­
~ th& distri ct to cr eate an interest 
and sinking fund for the payment of 
general obligation :bonds of the dis­
trict and the interest thereon, and 
ala:> to create an incidental tUnd to 
take care o£ all costa and expena es 
incurred 1n i ncorporating the district, 
and all obligations contracted prior 
thereto and connected therewith and to 
purChase equipment and auppliea needed 
in the operation of the water system ot 
the district, provided, however~ that 
the power to create an incident .fund 
by the levy o.f a general property tax 
shall eeas:e after two annual levies 
theretor shall have been made, and such 
levy shall not exceed fitteen cents {15~) 
~r anm1m on each One Hundred Dollars 
( 1100 . 00) assessed va~uation of taxable 
property within the diatrictJ to provide 
.fpr the eolle oti on of taxea and ratea or 
charges for water and water serviceJ 
* * * * * * * * * * •.• 

Section 121 page 334, Lawa or Mi ssouri, 1935, 1a as 
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follows a 

"For the period and subject to the 
ltmi tations contained in this act, 
the board ot directors of any dia-
tri ct organized hereunder shall, on 
or before the tenth day ot May ot' 
each year, make est i mates of the 
amount of t axes required to be levied 
to provide for the purposes of the 
diat~et as specified in Section 5 
hereof . Such estimates shall t here­
upon be certit'ie d by the clerk ot' the 
boa~ and filed w1 t h the clerk ot the 
county court or the respect ive clerks 
of the crunty courts of the counties 
in whiCh the district is situate. 
Upon the basis of such estimates the 
county court or respective county courts 
Shall proceed ·to levy a tax u pon all 
ta.x.able property w1 thin the district, 
sufficient to provide the funds requir­
ed by such eatimatea. The clerk of the 
county court or reape cti ve c-lerks or 
the c01nty courts shall enter such levie.s 
on the t ax books o~ the county in the same 
manner as school district taxes are enter­
ed, f or the use ·Of the county collector. 
The taxes thus levied am extended upon 
the tax books shall be collected aDd the 
payment there of enforced at the same t ime 
and 1n the same manner as ia provided for 
the oolle ction and payment o£ taxes levied 
for state and county- purposes and such 
taxes, when col lected, shall be remitted 
by the oolle ctor or oolle ctors of the 
revenue, to the treasurer of the district. " 

It alao appears from your correspondence tha t on Januar.1 
20 ., 1936 1 the of.fi eera of the water d.1atrict passed a resolution 
esti:n&ting the amount of money necessary to be l evied f or the 
incidental fund and a oopy of this reso~ution was delivered to 
the County Court of Clay County on January 21., 1936. 

And 1 t appears that on April 27 • 19~6, the district 
furnished to the ootmty oourt an itemized list or the property 
subject to taxation 1n the district . 

By virtue o£ the prov1.s1ona o£ Section 10012 R. S. Mo. 
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1929 and Section 10066 1 page 422, Laws of Jl1~ sour1., 19331 1t 
was the duty of the said utili ties thr'Ough their proper off i­
cers tos 

• * * * * * * f'urnlah to the state 
auditor a statement, duly subscribed 
and sworn to by said president or 
other cbiet of ficer. betore some 
~t1cer . authorized to administer oaths , 
setting out in de t ail the total length 
ot their road so tar as completed, in­
cluding branch or leased roads, the 
entire l erJgth ·1n this state, and the 
length ot double or sidetracks, with 
depots, water tanka and turntables, the 
length of such road, double or s1de­
trackstin ea ch county. municipal town­
ship l.ncorporated ei t y , t own or vill• 
age tD;ough or in which it is located 
1n tbia eta~; the total number ~ 
englnes and cars ot every kind and 
description, including all palace or 
sleeping cars, pass enger and freight 
cars, and all other movable property 
owned, used or leased by them on tne 
first day of J'une in each year1 am 
the actual cash value thereot • . 

A duplicate of the sta tement r equired by said Section 
10012 shall be filed by the utility with tbe clerk ot the county 
cour t of each county through which au ch uti lity extends . 

By vir tue of the provisions of Section 10014 R.S. 1.10 • 
1929, the county court at t he next term a1'ter the January tel"m. 
shall examine such statement and determine the corr ectness t here­
of as to the description of the prope r ty and the valuation there­
of. And it found correct, the court shall cause the clerk there­
of to certify to the correctness ot the statement under the eeal 
ot the court and forward the certificate to the state audl tor 
on or before the first ot April thereafter. 

From the sta teDent ot taota with your letter, it appears 
that the 1f8ter district did not f'urniah to the county court the 
itemized list of property subject to taxation in the district 
until .April 2?, 1936. 

We are assuming that the county court performed the duties 
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required at it by said Secti on 10014 and within t he time pro­
vided by l aw. That being the case, the returns made by the 
district on April 27 , 1936 1 were to~ late to be included with 
the repor t lbich the county court was to male to the state 
auditor on or before April 1. 1936. The information which you 
furnished does not reveal whether or not there wer e any except­
ions to the act of the· county court in performing its dutie a 
required by said Section 10014 pertaining to the distributable 
properties of the utilities· in the county. cities and sub­
divisions of the state. 

The returns p~ov1ded for by Sections 10012 and 10014, 
supra. are to be read before the state board of assessment on 
the third Monday in April of eaCh year and that boa rd then 
assesses, adjudges and equalizes the valua~ion of the distr1bu· 
table properties ot t~e utilities in the state ~ceording t o 
the provisions of Section 10017 R •. s. Mo. 1929 1 which provides 
as followsa 

"The state boa1--d .for the assessment 
and equali zation of railroad property 
shall be composed of the governor, 
secretary ot state, state auditor, 
stat~ treasurer and a t torney-general, 
and shall meet annually at the capitol 
1n the . Ci ty of .Jefferson, on t he t hi rd 
Monday of April ot each year 1 for the 
purpose of as sessing, adjusting and 
equalising the valuation of such rail­
road property. The said board sha~l 
proceed to asse~s , adjust and equa l i ze 
the aggregat~ valuation of the property 
of eaCh one of the railroad companies 
in this state ·specified i .n secti on 
10012 •• * * * 4 * 4 * * * * 4 * * * *•" 

TheA by authority of Section 10022 R.s. Mo .. 1929, the 
said board a cting upon the information it has obtained from 
the utilities, apportions the property of the utilities. ao 
assessed, to the county 1 municipal township, city or incorpor­
ated town in which Slab utility 18 located aecorcU.ng t.o the 
ratio which the number. o£ miles of suCh utility in such county, 
municipal township, city or incorporated town shall bear to the 
whole length to suCh utility 1n the state. 

It appears £rom the recor d of the State Tax Com:nission 
that no mileage of these utiliti es wa.a ap_portioned to the water 
di strict for the assessment of June 1, 1935. Sections 10025, 
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10026 and 10027 R. S. Ko. 1929, provides the manner in which the 
l ocal properties of the utilitLes are to be assessed and taxed. 

Section 10028 R.S. lto. 1929 provides as follows: 

"The county court, upon the receipt 
from the auditor of t he certlficate 
of the action of said board of assess­
mEnt and equalization, the returns 
of the county assessor and the cel'­
tificate of cities~ towns and villages 
made under the preceding section, Shall, 
at the regul ar term of court. if in 
session at the time , if not at an 
adjourned t erm or at a spec!a~ term of 
said court called for that purpose, 
ascertain and l evy the t axes for state, 
county, municipal townl!lhip, city incor­
porated town and village and school 
purposes, and for the erection of public 
buildings, and for other purposes on t he 
railroad and the property ther eof, in 
such, county , municipal townah1p, city 
and incorporated town or vi llage • at 
the same rate as may be l evied on other 
propert y, except that t he rate for aahool 
purposes and for t he erection of public 
buildings, and for other purposes, shall 
be ascertained as prescribed in the next 
succeeding section, and shall make an 
entry t hereof on the records of said 
court; and Ln case the county court baa 
fail ed or omitted, or may hereafter fail 
or omit, from any cause Whatever, to 
levy the t axes or any portion of the 
taxes f or any year or years, or in case 
the taxes or any portion of the taxes 
tor any year or year s shal.l have beEn 
lllega1ly or erroneously J.e vied, then 
said court, at the time of making the 
r egular levy upon railroad property aa 
herein provided, ahall, in addition mere­
to, ascertai n and levy the taxes for 
state, county, municipal township, ci ty, 
incorporated town or village and aohool 
purposes, and for tho erection of pub-
11 c buildings am f or other purposes. 
on the railro ad and t he property thereof~ 

., 
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in such county~ muni cipal township~ 
city and i ncorporated t own and vill­
age ~ which may have been or may here­
after be omit ted or illegal ly or 
erroneousl y levied upon the valuation 
of the railroad and the property t here­
of • as returned by the state board of 
equalizat ion for such year or years. at 
the aame rates that were levied upon 
other property for t he year or years 
for which said taxes were omitted or 
illegally or erroneousl y levieds Pro­
vided tba t 1n no case shall the l evy 
excee~ the constitutional l~itJ and 
which taxes . when so l evied, shall be• 
come due and payable• delinquent and 
subject to penalty as other railroad 
taxes now are , and shall be recoverable 
as hereinafter provided." 

It was by virtue of the provisions of tbe foregoing 
acts tha t t he county clerk of Clay County made. the l evies 
for the 1936 taxes which included the levy f or the Wat er Dis­
trict No . 1 of Clay County. Missouri . At the time t he county 
court made· thi s levy f or the water district taxes~ it does not 
appear that the mi l eage of these utili ties bad been apportion­
ed by the state tanng board as provided by Section 10022 R. s . 
Mo. 1929, supra~ but the county clerk had a t tempted to perform 
t his act . In the case of State ex rel. Union Electric Light 
& Power Co . v. Baker et al, 293 S . W. 399, 1 . c. 404, the COUI•t 
said& 

•* * * * The apportionment .here con­
templated was not 1n t he nature of a 
power conferred upon the board of 
equal i zation. but rather a milrl.aterial 
clerical duty required of that body 
before the record of its proceedings 
should be filed with the state auditor. 
It aee~ly marked the completion of 
the assessment. 3 Cool ey on Taxation 
(4th Ed.) 1171. It is still incumbent 
upon that body to perform this duty~ 
notwithstanding tne power of original 
assessment has been transferred to the 
tax commission~ * * */* * * ~ * • * ." 
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In the case of State ex re1 . v. Lesser, 2~7 Mo., l.c. 
318, the cour t aaidl 

•• * * * • The soverei gn power ot the 
State to require its citizens to pay 
taxes on all their pe rao~ property , 
or on what they own representing their 
interests in personal property, within 
or without the State. may, for the pur­
poses of this ease , be conceded. But 
conc~ng that the State has the power 
to tax such interests 1 it doos not toll~ 
that such interests are taxed unless the 
law ao declares. It is not left to the 
tax assessor or t nx collector to say wba t 
p.roperty or what interests 1n property 
are to be taxed. Under our system o£ 
taxation t here can be no lawful collection 
ot a t ax until t he re 1a a lawful asaea~­
ment and the r e can be no lawful assessment 
exce;pt in the manner prescribed by law and 
ot property designated by law tor tha t 
purpose . * * * * * * * * * * * * * * * ." 

Even though the water diatrict is entitled to the t ax 
on the as sessment of June 1, 19351 yet w do not think the tax 
1n qu estion is legal for the r eason that it was not a pportioned 
by the proper offici als and aa provided by tbe statute. 

On the question of the district col lecting t axes levied 
on an assessment whi ch was made prior to the date of the for­
mation of the district, we find tha t Section 9746 R.s . Mo. 1929 
provides e s f ollowst 

"Bvery person owning or holding pro­
perty on the f irst day of JlUle, .in­
cluding all suCh property purchased 
on tba t day • aha~l be l i able t or taxes 
thereon f or the ensuing year.• 

This section includes all taxes that may be levied on the pro­
perty· during t he year following the assessing date . No exception 
ia made as to whether or not such levy is one authorized after 
the date of the assessment nor ia any exception made to a tax 
l evied for a sub-division of the state such as the wate r district 
1n this case Which is created after the date of t h e assessment. 

The organization of the Water District No. 1 of Clay 
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County, Mis souri 1 appears to have been completed on December 
2, 1935. Section 3 of Article X of the Constitution provides 
that taxes shall be uniform upon the s ame claas of au bjects 
w1 thin their territorial 11m1 t s of the author1 t y levyi ng the 
tax. 

Section 4 of Article X of the Constitution provides 
t bata 

"All property subje ct to taxation Shall 
be t axed 1n proportion to its values 

* * * * * *. * * * * * * * * * * * * ·" 
Section 5 of Article X of t he Constitution provides as 

follows: 

"All railroad cor porations in this 
State, or doing business therein~ 
shall be subject to taxation for Stat e , 
County • school, municipal and other 
purposes, on the real and personal 
property owm d or used by them. and 
on their gross earnings, their net 
earnings~ t heir franchises and their 
capital stock." 

I 

It also appears from the facta you submitted, that these 
utili ties ela~ that t his tax could not be based upon an assess­
ment made prior to t he organization of t he district and it it" 
does, it woul d be i n violation of the provisions of Section 15 
of Article II of the Constitution whiah providea as follows: 

"That no ex pos t facto law, nor law 
impairing the obligation of contracts, 
or retrospective in its operation, or 
making any irrevocable grant of special 
privileges or immunities& can be passed 
by the General Assembly . 

-The act authorizing the l evy and collecting of such a 
tax would not be retrospect! ve and 1h viola tion of t he pro­
visions of sai d Section 15, supra. tor in the case of Clark 
v. Ra i lroad• 219 Mo. 524• t he court in construing the same 
provisions of the Constitution. aaids 

u* * * the retrospective laws forbidden 
by that ins t rument '-are laws impairing 
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existing vested civil rights. The 
law.s mus t take away such vested right, 
or it must create a new obligation, 
impose a new dut y , or attach a new 
disability in respect t o gone by trans­
actions. in order to be retrospective 
and under the constitutional ban."** * 
* * ... *'* '*** ** * *•:t *** 

The owners o:t property on June 1, l re 5 ,. were required 
to pay the tax for 1956 based on the assessment or June 1 , 1935, 
and they are not deprived or any vested right nor is any new 
obligation i mposed on t hem for by said Section 9746 , they a re 
required to pay all taxes on their property which may be assess­
ed for the ensui ng year. 

In the case or Cadena v. State ex rel . et al , 185 
s.w. 367, we find that the court or civil a ppeals or the State 
of Texas in the case simila r to the one 1n question except 
that the tax payer 1n that case was not a railroad corpor ation 
or other utility 1n wh1 Cb such returns are required as in 
Missouri, the Court saidt 

"The act creating the school district 
wa s approved b y t he governor on March 
22, 1915, and went into ef.fect June 19, 
1915.. The act authorized the levy or 
taxes by the board of trustees for the 
issuance of bonds and a maintenance tax. 
The board of trustees o.f the district 
levied a tax of t wenty fi ve cents on the 
one hundred dollar valuation to suppl y a 
maintena.nce tund. The contention is that 
the district was not in existence on 
January 1, 1915 (the dat e of the asses s­
ment) and no tax coul d be levied for that 
year. 

It was evidently contemplated by the 
legisla ture that the people of the dis­
t r ict should obtain the benefits or ita 
creation immed~ately. 

It could not have been contemplated tha t 
instead of the l aw becoming effe.ctive 
immediately or in ninety days arter the 
adjournment at the .farther est . it should 
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not go into effect until the follow­
ing y ear. am yet t ha t would be the 
logical result if ·the judgment of t he 
lowe r court could be sustained. Under 
t hat rule if t h e law had gone into 
er~ ect on January 2. the tax could not 
have been levied for that year. because 
the district was not in existance on 
January 1. t he first of the year.* * * 
So in this case . if no tax could have 
been levied for 1915 • appellees could 
not be forced to pay any maintenance 
tax unti l 1 917 and in the meantime the 
sChools of the district would be with­
out a mantenance found . * * * * On 
property oWned on the first day of 
January which is s ubject to any tax 
authorized by l aw • whether s u ch taxes 
have been authorized theretofore or may 
be authorized during the year. and c n 
be levied by the body gi ven the power 
t o levy at any ti.me during the year." 

. ****·~***•:.** ***** ** 

In the case of Nor folk w. R. Oo. v . Supervisors of 
Smyth County. 12 s.w. 109• 1n the Supreme Cour t of Appeals 
of Virginia• t he taxing au thorities were attempting t o 
collect school taxes on the rolling stock of a railroad. 
The act authorizing such school tax to be levied• was passed 
after the date of the assessment and the cour t 1n that case 
h elds r 

"Under act of Virginia• February 27 • 1880 
which takes et'fect from i ta passage and 
g1 ves supervisors of a county author! t y to 
levy a tax on a rail road p ropert y of their 
county baaed on the asses sment per mil e 
of the sgme property made by the state for 
ita purposes. such tax could be levied at 
any t ime after passage ot the act, baaed 
on a state assessment made previous t o the 
act . "* * * * * * * * * * * * * * * * * 

In t he case of Blewitt v. Megar gel County Line Inde­
pendent School District et al. 285 S.W. 271 , Texas . in passing 
on the question as to whether or not l ands brought into the 
school district after t h e t~e of the assessment are liable 
for taxes l evied far the current year for such distr i ct, even 
though the as3essment f or taxes for t ha t year was made prior 
to the time the l ands were broujlt into the district, the 
Court aaida 
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"* * * * The decision in the case of 
Cadena v. State (Tex. Civ. App . ) 185 
s.w. 367, is author i t y tor t he pro­
pQsition t hat, when an independent 
school district is creat ed after the 
ls t of J'anuary of a g1 ven year, all 
proper t y wit~ such newly created 
district~ whi ch was owned by tho t ax­
payer on January 1st of that year . 
'is s ubj e ct to any . t ax authorized by 
l aw, whet her su ah taxes have been 
authorized t heretofore or may be 
authorized during the year, and ~ 
be levied by the body given the power 
to l evy at any t ime during the year.'" 
* * * * ~ * * * * * 

In Volume 44 Corpus Juris, page 1292, section 4323 
the rule aa it appl ies to the question here involved is 
stated as follows • 

a** *There is a conflict of aut~ori ty 
as t o Whethe r the otmer of annexed 
property c an be charged with the current 
year 's taxe s ~ the rule i n some juris­
dictions being t hat he cannot and i n 
oth er s that he c an be held l i able . " 
* * * * * * ( citing oases) 

We find only one Missouri case 1n point holding that 
such property is taxabl e for the current year providing it 
is brought into the district prior to the date of the levy~ 
whi ch case is Cit y of Westport ex rel . v. McGee~ 128 Mo . 
152 . 

In t his case t he taxpayer contended t hat t he dat e 
of t he assessment tLxes the date of the liability f or the 
t axes, and since the pr opert y was not within the corporate 
ltmits on the date of t he assesamen t , he was not l iable f or 
t he ci t y taxes tor that year and t he Court in t hi s case said& 

"* ***A lien is given for munieipal 
taxes, but t here is nothing 1n the 
statute that justi£iea t he claim that 
the lien for the city taxes relates t o 
the ddte of the county assessment . On 
t he contrary the city council must by 
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ordinance establish the rate of taxes 
upon the oounty assessment, and there 
is no lien until the tax is levied and 
extended by the city council on its 
tax books . The question her e is, were 
t hese lands within the corporate l~ts 
when the tax was levied. If they wer e, 
they are subject to city taxation. .If 
the l ands are brought into the city 
after taxes have been levied upon the 
property of the city, the lands subse­
quently brought 1n are not sub j ect to 
that l evy . Ther e is nothing 1n the 
law requiring the city to levy taxea 
on a certain day, nor will t he fact 
that the mayor did not obtain the ab­
stract until t he twentieth day of Yay 
a f fect the v al i di ty of the tax. The 
time within which h e should obtain the 
abstract was directory, not jurisdiction-
al . "* * * * * * * * * * * * * * * * * * 

Section 12, page 334, Laws of Missouri. , 1 935, f1xes 
May lOth of e a ch year as the time whian the district may 
have to make ita levy for the water taxes and from the in~ 
fonmtion furnished wi th your request , it a ppears that t he 
water distri ct had made its levy prlor to t he ·loth of May 
of 1936 . 

From the rule in the esse of City of Westport, supra , 
if the telephone company and electric light companies o\7Iled 
property located in the distri ct on or before May l Oth , 1936, 
and after the di stri ct was organi zed, they are liabl e for the 
taxes levied for the distri ct for that year even. t hough they 
wer e not i n the district on the date of t he assessment. 

It the contention of the utilitlea in this matter is 
correct, then the water district would not be able to obtain 
any taxes for ita incidental expenses until October 1 , 1937 , 
and that wou l d be twen t y one months after the organization of 
the water d i stri ct . The water di strict act went into eff ect 
ninety days after its passa0e and appr oval which was ~arch 
27 , 1935 . 

We are conVinced that t he lawmake r s did not intend 
that the water distri ct should wai t lo~er than twelve months 



Mr- Conn Withers -17- February 24, 1938 

for the r evenue it was entitled to from taxes and we are 
further f ortified in this view by Section 18 of th e aot, 
page 337, Laws of Missouri, 1935 , ~1Qh is as follows: 

"Duri ng t he per iod of time g i ven the 
board to l evy a tax on property within 
the district for incidental expenses as 
that term is used 1n t his Act., the board 
may issue and sell current revenue bonds 
to bear interest at not to exceed sii 
per centum (6%) per annum, to meet t he 
current expenses of t he distri ct incurred 
1n advance of t he revenue to be derived · 
from such incidental tax levy, and- to be 
paid out of such current r evenue when 
accrued • . 

SuCh bonds ma¥ be for six (6) , nine (9), 
or twelve (12) months and shall not exceed 
1n the agsregat e one- half of the r e venue 
for the fiscal year for whi ch they a r e ' 
issued." * * * * * * * * * * * * * * * 

From the holding of the courts in the two ca ses cited 
above , and in view of said Secti on 18 of the act, it seems 
that t h e l e vy can be made even though the a-.sessment is dated 
prior to the date of the law authorizing the l evy or prior to 
the decree incorporat ing th e wat er d1 strict for which the levy 
is made . There is no doubt of this being the rule which applies 
to taxes on local property of the utilitie s Whi ch are tax~d by 
virtue of the provisions of s aid Section 10025, supra . 

Thi s leaves one quest i on in the woy , and that is that 
the utilities make their distributable property returns on a 
mileage basis 1n the various sub-divisions of t he state , and 
since they have made t heir re t urns and in pr oper t ime whi ch 
showed that on June 1, 1935, they had no property in the water 
district and since t heir r et urns were not appealed f r om or 
corrected or amended, then is the water district en t i tled to 
taxes for t he ensuing year. 

, 

We do not think there is any doubt o£ the authori t y of 
the water district to colle ct the taxes on the local properties 
belongi ng to the utilities 1n the district which were assessed 
as of June 1, 1935 , and under the ~formity provision of the 
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Consti tution cited, supr a., Section 3 of Articl e X, t he dis­
tributable pro~e rty of the util iti es should b e included if 
there is any way provided by statute to make the assessment . 
Under t he rule t hat all property should bea.r i t s portion of 
the taxe.a,. i f the local proper·ty of the utili tie~.· and other 
real and pe r sonal proper t y in the water d i strict are l iabl e 
tor the taxes of 1936 based an the 1935 assessment . t hen t he 
,tax on the distributable properti es of these utilities in the 
district should be paid for the s ame year. Section 10021 R. S. 
Mo . 1929 provides as fol l ows: 

11The state board of assessment and. 
equalization shall have the power to 
assess._ adjust and equalize t he pro­
perty hereinbefore specified of any 
railroad company, in whol e or in part, 
for any .year or years s ince March 10, 
1871, f or whi ch it has been or for 
which it may hereat"ter be omitted 
from assessment, adjustment and equali­
zation, and to reass ess , adjust and 
equalize any such raUroad propert y • 
in whole or pa~, as the ease may be, 
f or any year or years for whiCh it 
may have been her etofore or in which 
it may hereafter be assessed_. adjusted 
and e qualized, but whi ch assessment, 
ad justment and equali zation. f or any 
cause h&a been or whiCh may hereaft er 
be held by t he courts to be irregular 
or voi d . " 

By the provisions of the foregoi ng .section. the board of 
assessment and equalizati~n has authority t o place on the tax 
books the property of the railroad or the utili tie s wh1 ch may 
have been omitted from assessment and it is by the provisions 
of this section that we ~nk the l egisla ture intended to 
correct an omission such as has happened in the case of water 
district taxes . The assessing and equalization board of the 
state now has authorit y to a pport ion the mil ea ge of t hese 
utilities in s aid water district f or the 1936 taxes based on 
the val uation and returns of su ch util1ttes for J~e 1 . 19~5. 

CONCLUSI ON 

This of f ice is , therefore , of the opinion t hat the dis-

-, 

\ 
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tributabl e property t axes for 1936 based on the assessment 
of June 1, 1935, or the said utilities in Water District No . 
1, Clay County , Missouri, are vo i d tor t he reason t hat the 
clerk or the county court had no authority to apportion the 
~leage of the utilities 1n the district . 

This ·off ice is further of the opinion that the se 
utilities are liable for t he 1936 taxes levied on t heir pro­
perties in s aid wat er dis tri ct which were based on the 
assessment of June 1, 1935, and if they have not been proper­
ly a ssessed and apportioned , t hi s may ye t be corrected by 
the board of assessment and equalization under the provis ions 
of said Secti on 10021 hereinbefore cited. 

Respectfully submitted, 

TYRE W. BURTO!t 
Assistant Att . rney· General 

A? PROVED: 

J. E. TAYLOR 
(Acting) Attorney General 
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