COUNTY COURTS: A Jjudgment rendered by the county court
can be executed the same as a judgment by
the circuit court.

Y November 23, 1938

Honorable Cerl =, “/illiamson
Prosecuting ..ttorney

Ripley County

Doniphan, Missouri

Dear 3ir:

We are in receipt of your letter of November 7,
1938, reyuesting an officisl opinion from this aepartment,
whieh reads as follows:

"I deslire an opinion from your office on
Section 8070, H. 3. Mo. 1929,

"4 petition was duly circulated for improve-
ment of a public road under Section 8069,

and all matters under said section were com-
plied with. Afterward a remonstrance against
proposed road wes duly signed end presented

to the court and after due notice, s hearing
was held, and the county court found that
there were reasons why the proposed road could
not be improved and the cost thereof charged
egainst the lands in the district, aseertained
the cost and expense incurred by the com-
missioners in the preparation of the plaams,
specifications, estimate, map -nd profile, im
the list of lands, and dismissed the petitionm,
and rendered Jjudgment against the petitiomers -
for costs, including the cost and expense in-
curred by the commissionsrs.

"y question now is &s to the proper precedure
toward collecting the Jjudgment. Is & county
court empowered to issue execution on such Judg-
ment? Or is it necessary, or proper, for a
transcript toc be filed in the Circuit Court such
a8 in judgments from a Justice of the Fesace
Court?"
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’ Section 8070, R. 5. Ko. 1929, partly reads &s
follows:

"If any such protests have been so

filed and the court finds after a hear-
ing that such protests have been so filed
by owners of a majority of the aeres of
land in the district that is within one-
half mile of said publie rocad or part of
a2 public road; or if sufficient reason
should be shown to the court why such
public road or part of & public road can-
not be so improved and the cost thereof
charged ageinst the lands in the district,
it shall ascertain the cost and expense
incurred by the commissioners in the
preparztion of such plans, specifications,
estimate, map &nd profile, und said list
of lands, and shall dismiss such petition

and render gment sgeinst the petitioners
for costs, including sue cost and expense

ncurred by sald commissioners.

Article VI, Section 36, Constitution of Kissouri,
reads as follows:

"In sach county there shall be = county
court, which shall be a court of recerd,

and shell have Jurisdiction teo transact

all county and such other business as may
be preseribed by law., The court shall con-
sist of one or more Jjudges, not exceeding
three, of whom the probate judze may be one,
as may be provided by law,"

Section 1826, R. S. Mo, 1929, reads as follows:

"The supreme court of the state of Nis-
souri, the courts of appeals, the ecirocuit
courts, the county courts and the probate
courts in this state shall be courts of
record, and shall keep Just and felthful
records of their proceedings.”
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Under Section 8070 as above partly set out, the
county court has a special Jurisdiction to issue a judg-
ment against the petitioner on a petition for the improve-
ment of & public road being refused. It is a special
Jurisdiction conferred upon the county court alone and not
upon & circult court. According to your request, the county
court dismissed the petition end rendered Judgment ageinst
the petitioners for costs, including the cost and expense
incurred by the commissioners. All of the costs set out
in your request are specifically specified in Section 8070
es above set out, and the Jjudgment is proper.

Under Article VI, Section 36, of the Constitution
of Missouri, the county court is & court of record in the
seme manner 28 & oircuit court or other superior courts,
The Judgment of the county court granted by the court under
the special Jjurisdiction as above set out is subject to
execution the same as any other Judgment in any other court
of record.

Section 1152, R. 5. lo. 1929, reads as follows:
"The party in whose favor any Judgment,
order or decree 1s rendered, may have
en execution in conformity therewith."

Section 1157, R. S. Mo. 1929, partly reads as

follows:
"iny gart¥ entitled to an execution from
e court of record may heve it directed

as provided In the prece section, g%,
at Eis option, he mey have directed to
any s orif? In The state f%%issourI.“

———

The previous section referred to in Section 1157
refers to the date of the return of the execution by the
sheriff to the clerk issuing the same,

Section 1158, R. S. Mo. 1929, reads as follows:

"The elerk shell, before delivering eny
execution issued by him, indorse thereon
the debt, damzges and costs, or damages
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and costs, to be recovered, and shall

keep in his office & well-bound book, and
enter therein an abstract of all executions
issued out of his office, showing the date,
the names of the parties, amount of debt,
demeges and costs, or damages and costs to
what officer directed, when made returnable,
the return, if any, and a reference to the
book and pege wherein the judgment or decree
whereon such execution issued is entered;
énd every such clerk shall, moreover, keep

a regular index to such abstract of execu-
tions, arrenged alphabeticelly, both by the
neme of the plaintiff and defendant therein,"

Under this seotion, the clerk of the county court
may issue an execution the same s the clerk of the circuit
court on account of the county court heving special juris-
dictieon to render Jjudgments as set out in that pert of
Section 8070, supra.

In the czse of State v. Fultom, 152 Ko. App. 345, l. e¢.
348, the court said:

"It was held in & nurber of the early cases
in this state, emong them Strouse v. Drennen,
44 Yo, 289; Gibson v. Vaughan, \dm., 61 ko,
418, and several cases earlier than these,
that the facts necessary to show jurisdic-
tion of probate and county ccurts must ap=-
pear from thelr records, but these cases
were oxpressly overruled in the case of
Johnson v. Beasley, 65 Mo, 250, and the
principle announced in that case that while
the probate and coumty courts are courts of
limited Jurisdiction and their power to act

is provided by the statute, yet as to sue
matters as the statute pl 8 exclusive
L e TR T R
same fo0L 28 courts of general §§§133§° ﬁon,
end the ssme presumptions are to be 1lndulge

in favor of the regularity of their proceed-

ings and the velidity of their Jjudgments and
orders in relation to the matters exclusively



- P —--I-.-‘.,

Hon, Carl 5, Williamson e Nov. 23, 1938

l. Ce

confided to their Jjurisdiction as are
indulged in favor of the Jjudgments and
orders of a court of general Jurisdiction.”

Also, ia the case of Bingham v. Xollmen, 256 Mo. 573,
589, the court scid:

"That order or Judgment is not open to
collaterel attack, and no direct attack

is made upon it by the plesdings in this
case. The county as well as the probate
court, is one of inferior Jjurisdiction, but
the rulings of some of the earlier c.ses

8 tu the absence of any presumption of
Jurisdiction when the records of those
courts do not affirmetively disclose their
Jurisdiction haeve been repeatedly overruled.
The ‘law is now settled thet the orders and
Judgnients of county and probate courts,

made in the exercise of their statutory
powers over subjects and matters conferred
upon them, are entitled to the same favorable
presumptions arising, either from the state-
ments or thse silsncs cf their rescords, which
are accorded in like cases to circult courts
or others of general Jjurisdiction. (Jchnson
v. Beazlasy, 65 lNo. 2503 Desloge v. Tucker,
196 Lo. 1. c. 601, and ecases cited; .\ncell
Ve Bridge Co., 2235 lo. le Co 227; llacey v.
stark, 116 Lo. 1. c. 494, and cases clted;
lclonald v. McDaniel, 242 Vo. 1. c, 1763
Covington v. Chamblin, 156 lo. 574; State

ve Fulton, 152 ko. 4Appe 1. Co C48; Leweese
ve Yost, 161 lo. ADppe ls Ce 123 Spicer v,
Spicer, 249 Mo. 582,)"
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CUNCLUSION

In view of the above authorities, it is the opinion
of this department that when a judgment is rendered ag.:inst
petitionsrs who have filed a petition for the improvement
of a public road under Sectiomn 8069, . S. 'o. 1829, and
the county court has dismissed said petition under 3ection
8070, R. S. lo. 1929, and assessed the costs of the pro-
ceeding against the petitioners by a lawfully rendered
Judgment, then the county court is empowered to issue execu-
tion on such Jjudgment in the same manner sand form es a Jjudg-
ment rendered in the circuit court of the State of Wissouri.
It is further the opinion of this depertment that it is not
necessary to file a transeript of the judgmeant rendered by
the county ccurt in the office of the elerk of the circuit
court as is done in Judgments before a justice of the peace
court,.

Respeetfully submitted

We Jo BURKE
Assistant Attorney General

APPROVED:

J. E., TAYLOR
(Aeting) Attorney General
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