
PROSECUTING ATTORNEY) Cannot apply tees oolleoted to salary and 
CIRCUIT CLERK } assign salary warrant . to . t:t"~E,t~\A"~:t' ... iJ;l. . li$11 
~C~O~UN~TY~C~I~$RK~~------~>~~o-f_.p~aying said fees into treasury. 

I 

Ron. Carl E. Will1alll8on 
Proaeouting Attor~y 
Ripley Count,-
Doniphan, )(!a a our i 

Dear Sir: 

!lay 16, 1938 

F I L E.D 

Thia depa rtm8nt 1-s in receipt ot you.r letter ot 
May 5, 1938, 1n which you request an opinion on the tollow­
i .ng question: 

•ua,- a oounty otticer who ia paid a 
stated salarJ, and who al.ao, by 
Tirtue ot his ottioe, receives cash 
in tbe nature ot teea, retain the 
cash tees and turn into the county 
trea~urr t hd sa• a.JIK)UJlt ot hia 
county sal.ary warrant•, and thus 
oomply ~~th statutory proTiaiona 
ooncerniDg the paying of said tees 
into the treasurr • and the paJ1118nt 
of h i s salarJ. " 

You reter us to two opinions heretofore rendered bJ 
this depart.1118nt. One, to Howard R. Maness, Prosecuting At­
torney ot Ripley County UDder date ot Janua17 28 , 1933, 
answer• the a boYe question in the Mptift. The other, to 
J .R. Jolm&on, Treasurer ot Ripl.ey Count7, under date ot 
July "• 1933, answers the al:aoTe question in tbe at:_1"1rmtiw , 
with the qualifica tion that s a id warrant muat be worth at 
once its tace Yalue. 

The ProaecutiDg Attorney, Clerk ot the G1rou1t Court 
and Clerk ot the County Court are the ottioera concerned, be­
ing the oounty otticera who oharse and ool~eot tees tor their 
serYioea and reoeiYe a s tated salary 1n lieu thereot. 

Tb8 Prosecuting Attorne7 charges and oollecta teea 
for the serYioea r e ndered by him, in so• ins tanoea, and liUSt 
a ooount tor and pa7 these tees into the county treasur7 
JD)nthlJ'. Section 11315, R.S . 1aaour1, ~929. The Proaeoutiq 
AttorUJ' is paid month17, b7 warran'-, a 8 tated s alUT in Ueu 
ot all other teea. Section 11314, Lawa ot 1937, page 178. 
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The Circuit Clerk char ges and collects f ees for the 
serTices rendered by him and must a ccount for and pay t hese 
fees, except change .of venue fees , i nto the county treasury 
mnthly. ~e·ction 11814, La~-s of 193'1, page "7. The Circuit 
Clerk i s paid monthly, by warrant , a stated salary in lieu of 
all other tees, except those t he statute e xpressly provides 
he may keep . Sections 11786 and 11614~ Laws ot 193'1, pages 
445 and 44'7. 

The County Clerk charges a Dd collects fees tor the 
serYices rendered by him ancl must account for e.nd pay these 
t ees into the count7 treasury month17. Section 11811, Laws 
ot 193'1, page .Ul. The County Clerk is paid monthly, by war­
rant, a stated salary in lieu of' all other tees, except tboae 
the statute expressly provides he may keep. Section 11811, 
supra, · 

Thus, we see tlle s imilarity in the oode eaoh ot the 
a bove of':ticers is ·to be paid. Eaoh charges and collects fees 
for h is services a nd must a ccount for a nd PSJ'" the SaJ118, wi'-h 
some exceptions, into the county treasury monthly. Each re­
ceiYes a sta ted monthl7 salary in lieu of' those f'ees he mu.8t 
pay into the county treasury. 

~ Mechem on ~ublic Oftieers, Section 8 '73, page 585, 
it is s tated that: 

• ; l..Il officer vlho i s compensated by a 
salary payable out of t he public 
treasury, and whose duty i t is to pay 
into the treasury t he fees receiTed 
by him, cannot r etain trom such fees 
the amount ot his sal ary, or otrset 
t he amount due t~ him as sala ry against 
an a ction for the fees so oollecte4. 
Said the court i n such a case of one 
who was wharfinger of a city and ex of­
ficio collector or lene dues: ' His 
duties were to collect the IJI)ney due to 
the city in the department in which he 
held office; his obliga tion was to de­
posit the money so collected in the oit7 
treasury. His salary was to be paid as 
tbe sa.J.aries ot other officers or the 
city were paid; to wit: out ot the com .. 
mon treasury. There is no p~ace tor the 
pl ea ·of compensatio.n in a case or thia 
kincl. Compensation takes p~aoe ot rip-t 
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between indi vidual.s when the debts 
due by the respect! Ye partie.a are 
equally due and demaD.da•l•• and where 
the chara c t er of the debts is the 
same . It cannot be opposed by a 
fiduciary acting in the line ot his 
dut)". There is no such thing as com­
pensa ting a debt due by an agent for 
moneys collected by him in the' per­
formance of his duties, by a deb~ due 
bJ the principal to tbe agent. No 
officer ot a gowrnment, State or 
municipal, is empowered to paJ h~­
selt his salary, or p~ead in oompen~ 
sation a demand made against hia tor 
moneys cOllected by him in his ottio1al. 
capa city, by an amoUnt due him on ac­
count ot his sal arJ . His dutJ is to 
discharge the obligations of his ot­
fioe according tQ the terms ot his 
a cceptance thereof and to ~t his pay 
as other officers get theirs. In 
other v.ords, he cannot pay himself. • 
New Orlean& v. Finnerty , 27 La . Ann. 
681, 21 Am. Rep. 569~· 

This statelll8nt from Meohem is in effect apprond 
in King v. Riverland Levee Di~triot, 279 s .w. 196, 196 (Mo. 
App.) where it is said: 

•that it' by statute oomp&DSa tion is 
provided for in a particular mode or 
manner , then the ottic•r is oon.tined 
to tha t manner and is entitled to no 
other or further compensation, or t.o 
any different mde of securing the 
same . S tate ex rel. EYans v. Gordon, 
supra . (245 MO . 12)" . 

To permit t h e officer to a ssign his s a lary warrant 
to the County Treasurer in payment o-f t he t ees collected by 
that officerwould .be to change the mde or payman.t of his 
s alary, even though indirectly, causing him to be pa id on 
t his basis , and as 11' entitled to reta in all fees up to a 
certa in amount {the amount of hi$ s a lary) and pay the excess, 
if any , into the county trea sury. The l aw does not perm! t a 
thing t o be done indirectly tha t is p rohibited being done 
d1rectl~. State ex rel. v. Gordon. 236 Mo ., l.o. 767. 
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The statutes contemplate that the otticer oolleet 
the tees charged by him 1n l egal tender or perhaps a cheek, 
wh1oh 18 at one, Wlrth its t a oe Tal.wa. l~ al.ao oontellplatea 
that the tees oolleoted be paid into the oount,. treaeur,. in 
the same mad! ua o:r exobaDP. 

CONCLUSIO.I 

Therefore, it 18 the opinion ot this departmant that 
the Proaeout1ng Attorner, Circuit Clerk and Oount7 Clerk .ot 
counties 1n thia state may not retain for their own use the 
tee ooll•cted b7 them tor their ee~oes and as81ga their 
salar7 warrant to the Cowtt7 ~ea8urer as paJ1D8nt into the 
oount7 treasurr ot the t ee ao colleowd, UDl.esa aaid warrant 
ia 1110rth a t onoe it~ taoe Yalu.. 'l'heae ottloera muat paf 
the tees ao collected to the Count)" Treasurer in lepl tendel' 
or other Mdlua ot exchallge WOI'th a t onoe 1 t s taoe wlu. • aDd 
DBY look onl7 to their &alfU"J warrant tor their oompeuaation. 

Respectfully submitted, 

TYRE Yi . BURfJD N 
r.ssia tant Attorue7 General 

APPROVED Byz 

1:E. Tl1LOR 
(Aotingl Attoraey GeDeral 

~B:VAL 

.. 


