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TAXATION: 
CAPTIAL STOCK TAX: 
STATE BANKS : 

. · · ·· Banks to include in r e t./Arns for assessment 
of the bank stock for full amount inves ted 
in stock of the Federal Reserve Bank. , __ ..;....... __ _ 

FEDERAL RESERVE STOCK: 

J anuary 10 , 1938 
, 

FILED 

Mr. Andy w. Wi lcox , 
Commissi oner, 
St ate Tax Commi s s ion of Missouri , 
J efferson City, Mi s souri . 

Dear Sirt 

This of f ice acknowl edges receipt of your r equest for 
an of f icial opinion whi ch is as fol lows: 

"The State Tax Commis sion des ires an 
opinion f r om your off ice on the following 
questi on a 

Are banks in tbe State of Missouri 
entitled to deduct from their return, 
for assessment of t he stock of t heir 
bank, the amount invested by them in 
stock of the Federal Reserve Ban!~? 

We have information that the Federal 
Reserve Bank of the Kansas City d i strict 
owns their building which 1s ca rri ed on 
t he books of their bank at approximately 
?5% of the value of their capital. stock. 
The Feder al Act does not allow the 
Federal Reserve Bank to exempt r eal 
estate .from tax~tion. Consequently. 
they (The Federal Reserve Bank) are 
compelled to pay s tate and county t axes 
on the value of same . This condition 
raises the question as to whe t her or 
not it would be doubl e taxation on the 
Stat e Bank if t hey are compelled t o 
return their federal reserve s t ock 
for t axation. 

This Commission is complet ing an audit 
of the assessment of banks as r apidly 
as possible. Therefore , your a ttention 
at your earll convenience will be 
appreciated . 

The statutes whiCh a r e relevap t t o the sub jects of 
your inquiry are as f ol lowsa 



Mr. Andy w. Wilcox - 2- January 19 , 1938 

Section 9765, page 357 Session Acta of Uis souri , 
1931 is as fol l ows: 

"The property of manufactur i ng co~ 
panies and other corporations named 
in arti cle 7. chapter 32, insurance 
companies orga.nized under the laws 
of this state and all other corpora­
tions , the taxation of wh1 ch is not 
otherwise provided for by law, ahall 
be assessed and taxed as such c~ 
panies or corporations in their 
corporate nemes . Persons owning 
shares of stock in banks, or in joi nt 
stock institutions or ass ciationa 
doi ng a banking bus iness , shall not be 
required to deliver to t he assessor a 
list t ho ·eo.f , but t he president or 
other chier officer of s uch corporation, 
institution or association shall, under 
oath, deliver t o the assessor a list of 
all shares of stock hel d therein, and 
t he faee value t hereof 1 the value o.f 
all real estate 1 i.f any, represented 
by suCh Shares of stock, together wi th 
all reserved funds , undivided prof its , 
premiums or earnings and all other 
values belonging t o such corporation., 
company, institution or .association; 
and such shares·, reserved funds , un• 
divided pl'o.fit s , premiums or earningR 
and all other values so listed to the 
assessor ahal l be valued and as sessed 
as other property at t heir true value 
in money, leas t he value of real estate , 
if any, represented by su.ch shares of 
stock, l ess , al so , the value of stock i n 
otbe r corpor ations he ld by such bank or 
joint stock institntion or association 
doing a banking bus :lnessr Provided, 
however, t ha t no deduct ion Shall be 
allowed on account of stock i n any one 
manufacturing or bus iness company in 
exces s of forty per cent , of the cap­
ital , surpl us and undivided profits of 
such bank or join t stock institution or 
association doing a banking bus iness. 
Private banker s , brokers , money broker s 
and exchange dealers shall make l ike 
returns and be assessed and taxed t here ­
on in like manner as her inbefore pro-
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vided: Provi ded, however that t he 
license hereaft er r eqUire! t o be paid 
by any such banker s, brokers anc deal­
ers in addition to such t axes shall not 
exceed one hundred dollars per annum. 
It is hereby made the du ty of the county 
clerk t o include in his abstract of the 
assessor's books required to be a3nt to 
the stat e auditor, valuation of all pro­
perty a s sessed under this section under 
the head of ' corporate companies, ' and, 
in addition the :·e t o , he shall make out 
from the l ists delivered to the assessor 
as above provided, and send the same t o 
the state auditor t o be laid before the 
state board of equali zati on, on or bef ore 
t he t wentieth day of February, in e a Ch 
year , an abstract of t hg a s sessment of 
all corporat i ons or persons doi~ a bank­
ing business in his county, showing the 
name of each bank, the number of shares 
of stock and thei r face value , t he amount 
o f r eserve funds, undivided pr ofits , 
premiums or earni ngs, a nd all other val ues , 

· t oge t he r w1 th the assessed value t hereof , 
also t he value of the real esta t e deducted 
as a bove provided, and the assessed value 
of such real e state as shown by t he real 
estate book. " 

Section J765a R. S. Mo . 1929 provides as fol lows: 

"Tha t the tax provided in section 9765, 
R. S. Mo. 1 929, is hereby declared to be 
the sole method of taxi ng national bank­
i ng associations, their income , shares 
therein and d ividends from such shares ." 

Section 9766 R. S. Mo. 1929 provides as f ollowsz 

"The t axes assessed on shares of stock 
embraced in su ch l i st shall be pai d by 
t he corporations , respectively, and they 
may recover f r om the ovme rs of such shares 
the-amount so pai d by th em, or deduct t he 
s ame f r om the d1 vidends accruing on such 
sha r s; and the amount so p ai d shall be 
a lien on such shares, r espectively, and 
shall be pai d before a transfer t he reof 
can be made . " 
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Section 531 or Title 12 of chapter 4 on Banks and 
Bankinb U.s. c.A. provides as fol lowsz 

"Federal reserve banks~ including the 
capital stock and surplus the rein, 
and t he income derived t herefrom, 
shall be exempt from Federal, State~ 
and local taxation, except taxes upon 
real estate . " 

In the case of Sta '00 ex rel . Bank of Eagle v. Leonard­
son~9Pacific (2d) 1028, the court held that the s t ate my tax 
national banks , property and capital stock only as congress 
consents , and then only i n precise manner authori zed. 

Your inquiry particula rly goes to the question of the 
authori ty of the taxing officials, in a ssessi~ the capital 
stock of banks which have their capital stock invested in 
the stock of t he Federal Reserve Bank, t o include i n such 
assessment the stocks of the Federal Reserve Bank owned by 
s uch state bank, and if such Federal Reserve Bank owns real 
property which is carried as a part of the value of the 
capital stock upon which such Federal Reserve Bank pays a 
real esta te tax, then s hould t he bank whi ch holds the Federal 
Reserve Bank stock be permitted 1n making its tax returns t o 
value the Feder al Reserve atock at its full value , r educed by 
such per cent as the investment 1n the real estate of the 
Federal Reserve Bank bears to the total value of the capital 
stock of such Federal Reserve Bank. 

On the question of dedu ctinG from the returns for 
assessment of the bank the amount invested in the stock of 
the Federal Reserve Bank, we f i nd that the Supreme Court of 
the United State h&s held that a s ta t e statute could assess 
to the stockholders shares of stock i n a bank, and measure 
the value of such share s ~7 assets exempt from tax. In the 
case of Des Moines National Bank v . Fairweather , 263 u.s. 103 
(1923 ) the court in discussing a stat ute of the State of Iowa 
which also states the same as Missouri statutes ~ said: 

"The next contention that the statute 
subjects securities of t he United States 
to tax, contrary to exemption laws of 
the United States in that 1t requires 
that t he assessment be based on the 
aggregate of the capi tal , surplus and 
undivided earnings without any deduction 
or allowance on account of the i nvestment 
in such securi ties--confus e s t he shares , 
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which are t he property of the 
stockholders , w1 th the corporate 
assets . which are the property 
of the bank. It is quite true 
that the sta t e may not tax such 
securities ·,, but equally true that 
they may tax the shares in a cor­
pox·ation to t heir owners, the stock­
holders , although the corporate 
assets consists largely of such 
securities , and that in assessing 
the shares it is not necessary to 
deduct what is i nvested in the 
securities . The difference turns 
on the distinction between the cor­
porate assets and the s hares-- the 
one belonging to the corporation as 
an artificial entity and the other 
to the stockholders. (263 u.s. 112). " 

Long before the above deci sion of the Supreme Court of 
the United States had upheld the pr~cedence of the present 
Missouri Statute wh i ch is in question6 in the case of Lion­
berger v. Rowse . 9 u.s. 468 (1870 which arose on a writ of 
error to the Supreme Court of :Missouri , 4:3 Mo . 67) in wh ich 
the Supreme Court of the United States said & 

"It is no l onger an open questi on in 
this court , s ince the decision in the 
case of Van Allen v . The Co~ssioners, 
that the shareholders in a national 
bank are subject t o t axat ion. although 
the entire capital of the bank be invest­
ed ~ the bonds of the United States , 
which cannot be t axed by stae authority." 

That the Supreme Court of Missouri agreed with t h i s 
conclusion is evidence f : om its opinion in State ex rel . Camp­
be~l et al Br i nkop, 238 Mo. 293 . 

In t he case of State ex rel . Gehner, 319 Mo . 1048, 
5 s.w. (2d) 40 , 1n which a bank claimed the deduction under 
the statute in question for stock of the Federal Reserve Bank 
which claim was disallowed by the board of equalization, and 
the right to make such deduction was not even argued in the 
Supreme Court of Uissouri , the argument and opinion of the 
court being confined to a considerat j_on of othe r phases of 
the ruling of the board of equali~ation. 
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It s eems that 1 t ~y be claimed tm t there would be 
a doubl e t axation i f the bank whieh holds Federal Reser ve 
Bank stock a s a part of ·its capital s tock unl ess t he bank 
is permitted to deduct f r om the value of' it s stock the pro­
portionate part of such stock t hat is invested in real estate 
and upon which the Feder al Res e rve Bank pays t he r eal estate 
t axf 

On t he question of the bank paying ita capit al stock 
t ax based on the total v alue of t he Federal Reserve Bank stock 
which i t hol ds end not t aking int o consideration the value of' 
the r eal esta te awned by such Federal Reser ve Bank and upon 
which the r eal e s t a te tax has been paid • we find the. t t he 
refusal t o ·permit t he bank to t Pke credi t fer the pr oportionate 
value of the r eal estate of the Federal Reserve Bank, woul d 
not be doubl e t aXation . Vol ume 26 , R. C. L. Sect ion 233 , s tates 
the rule as f'ollowss 

"Doubl e t axa tion i n 1 ts broader sense 
is permissibl e although the tax imposed 
by the laws c£ the same s tate ****.:.HI-;}*• 
Mortgaged land may be a sse s sed at i ts 
rull val ue although the mortgage debt 
is included in the mor tgagee 's personal 
estat~ . (See cases cited t here under .) " 

Section 9765 Laws of Mis souri, pa ge 357• permits the 
bank Which owns the real esta te to deduct t he amount it invests 
in real est ate f rom its capi t al stock returns, but under a 
strict construction of the taxing sta t utes and the ex~pting 
stat utes , we t hink t he authori t y t o deduct t he valu~ i nvested 
in real estate only appl ies to the bank wbi cb. is making t he 
return and which owns the r eal estate. We also f i nd the rule 
of double taxat ion stated in 60 L. R. A., page 366 as follows : 

r· rr a statute i mposes the s ame tax 
more than once on the same sub ject 
and t ax pal er it is obviously unequal 
and not un f orm. " 

Section .3 , Article JO of the Cons t i.tution of Mis spuri 
prGvides as follows: 

nTaxes may be l evied am coll ected 
for publ i c pur poses only. They 
shall be uniform upon the s ame 
class o£ subjects ~t~n t he 
t erritorial li~ts of t he aut hor­
ity l evying the tax, and all taxes 
shall be l evied and collected by 
general l awa." 
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The tax in q uestion does not come within the above 
classification for it is not on the same per sons . 

While Section 9765 Laws of Missour i 19 31 1 page 357 
authorizes tM 0 1 f' icers of t he bank in making ·1.:.eturns t o 
the assessor t o l is t as a deduction f rom i ts va l uation for 
asses sment , "The value of stock in other cor porations hel.d 
by such bank ar joi nt stock institution o r associ a tion doing 
a banking bus iness . " Yet we think t he law makers int ended 
to i nclude in t his deduction only t h e stock of corporations 
whi ch were t axable either t hrough their s tock or on their 
proper ty:-

We mus t assume that the act is constitutional and if 
possible g ive it su ch a construction. To give it a construct­
ion whi ch would exempt t axable propert y would be unconstitution­
al •• Article 4 , Section 10 Constitution of Mis~ouri . 

In the f irst pl ace , t he capital stock of banking cor­
porations are t axabl e and they should only be relieved of 
paying the capital s.t ock tax when the i nvestments of 'the bank 
are in properties upon which a t ax has been paid, eit he r 
directly or indirectly . t:e think if the rule were ot herwi s e, 
it would be i n violation of Arti cle I V, Sect ion 10 of the 
Constitution of Mis souri which provides that: 

"All property subje ct t o taxation 
shall be taxed i n proportion to its 
value . " 

In the case of State ex rel . Orr et al v . Buder , 
Assessor et al , 271 ·s.w. 508, the Supreme Court hel d t hat the 
St. Louis Union 'trust Company was authori zed to list as a 
deduction 1n its ' returns to the assessor, the book value of 
stock it held in a realty company whi ch consisted of non 
t axable secur ities . In t hi s ca se t he r ealty company had pai d 
the tax which was assessed on t he property of t he corporations 
as provided by Section 9765 Laws of Missouri 1931 , page 357 , 
and the trust company was permit ted t o make t hl. s deduct i on, 
for to have r equired the payment of the tax would have been 
a double t axation which t he legislature evi dently did not 
intend t o occur. 

The stock of the Federal Reserve Bank i s not ot her ­
wise t axed . Section 531 Ti t le 12, chapter 4, Banks am Bank­
i ng u.s . C. A. Therefore , t o include such stock in the ret\>rns 
to the assessor would not be doubl e taxati on. 

In t h e case of First Nat i onal Bank v. Beaman, et al , 
257 Fed. 729, t he court held: 

"Des pite Federal Reserve Act, Dec. 
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23 1913 ( compiled statutes. 9?85 
9805~. under Revised Statutes, p . 
5219• {compi l ed statutes, sectl on 
9?84 , ) stockholde r s of a national 
bank were not entitled• for pur­
poses of assessment of state and 
county and nnmicipal taxes, to any 
deduction of the value of their 
holdings on account of the bank 1 s 
holdings of Federal Reserve Bank 
stock. " 

In the case of First National Bank v . Darr, 246 Federal l. c. 
466• the court saida 

"The stock fUrcr~sed by the plainti ff 
in the Feder al Reserve Bank is but a 
non taxable i nvestment of a part of 
its capi tal surplus. " 

"The law does not consi der t he nature 
of the bank ' s investments not taxed 
in .fixing "the value of its sto ck. 
Palmer v . McMahon, 133 L. E. D. ??2. " 

In t he Darr case , supra, the court further said: 

"Whatever values the shares issued 
by the plaint iff nat i onal bank possess , 
they are t o that extent taxable in the 
hands of their owners and holde r s ( cases 
cited) . The courts hav~ repeatedly 
ruled that in fixing the vat ue o£ the 
shares of stock of national banks for 
taxLng purposes . t h e va l ue due to the 
banks ownership of non taxable United 
States Bonds as a part of i ts assets 
must be included. Cleveland Trust 
Company v . Lander 184 U.S . 111. 22 sup . 
ct . 3941 46 L. E. D. 466. " 

In the United States Bank e t a1. v. Gehner et al , 5 s .w. 
(2d) 40 L. C. 42~ the bank claimed a deduction under the statute 
in question for Federal Reserve Bonds. This deduction was 
disallowed by the board of equalization. and the right to make 
~uch deduction was not even argued in the Supr~e Cour t . 

Section 9?65 Laws of Missouri 1931• page 35? amended 
Section 9?65 R. s . Mo. 1929 by adding the deduction mentioned 
above Which is as tb l lows : 

"Less , also , the value of stock i n 
other corporations held by such bank 
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or joint s tock i ns titution or a s­
socia t ion doing a banking bus iness; 
l rovidedi howe ver, t hat no dedu ct-

on shal be Qllowed on account of 
stock i n any one manu£acturing or 
bus iness company in excess or forty 
per cent . of tho capital 1 surpl us 
and undivided pr ofits of s u ch bank 
or j oint stock i .nsti tution or asso­
cia t ion doing banking busines s . " 

Considering t his amendment a s a whole• we a re further 
convinced that the ~eg.isla t ure int ended t o penni t only deduct­
i ons of stock in manufactur ing or bus ines s companies which 
were t axable{ for t her e would be no need t o make the proViso 
0'1'"'"t'he a.moun if the sto ck was in a non t axabl e manufactur ing 
or bus iness company. 

All of the stock of the banks are t axable 1n t he f irst 
instance and it i s the dut y of the officials of the bank to 
r e t urn a lis t of such s tock and the value thereof . Then, f or 
the r ea son t hat the la. w makers did not want t o doubl e t ax t his 
stock it pennitted the bank to deduct the value of its holdings 
in r e al estat e because it had paid t he t ax on t hat proper t y 
which makes up a portion of its capital stockJ then , in 1931 
t he l egislature and after the ~ing in the case of Stat e ex 
r el Orr e t al v. Buder. e t a1 . (The St. Loujs Union Trust 
Company case) ea se desiring t o take care of the doubl e tax 
question raised in State ex rel Or r case, by the amendment , 
permitted the banks t o deduct from i t s r e t urns the value of 
stock i n otbe r corporations hel d by such bank. 

I f to i nclude t he value of stock in other corporations 
woul d r esult in doubl e t axation, then the value of such stock 
may be de ducted f r om the r e t urn but if it does not result i n 
doubl e t axat ion. then by t he provisions of the constitut ion 
ci ted supr a , it should be included in the return. 

The legislature could not have exempt ed t he stock of 
the bank f r om the t axes , for by t he provisions of Sect i on 6 , 
Articl e 10 , of the Const itut ion only certain properties are 
exempt ed which section i s as f ol lowsa 

"The propert y • real and peraonal. 1 
of the State , count ies and other 
~eipal corporati ons . and cemeter­
i e s , s hall be exempt from t axat ion . 
Lot s in incorpor a ted citi e s or towns , 
or wi t hin one mil e of t he l~ts of 
any such city or t own, t o the extent 
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of one acre , and lots one ndle of 
more distant from such cities or 
towns, to the extent of fi ve acres , 
with the bui ldings t hereon, may be 
exempted from t axati on, when t he 
same are used excl usivel y for rel ig­
ious worship for schools , or for 
purposes purely char1tableJ also , 
such property , real or personal , as 
may be used exclusively for agri­
cultural or horticultura l societies: 
Prov1dedt t hat such exemptions shall 
be orily y gene r al law. " 

Under the general rule of tax exemption laws t hey 
should be strictly construed against the tax pe.ye r . Under 
the rulings of t he case t he First National Bank of Cincinnati 
v . Bude r , 287 Federal 729 and the statutes and cases cited 
~herein , the Federal Reserve Bank stock in the hands of the 
national bank are to be included in the returns of such bank 
for a ssessment and t axation . 

CO NCLUSION 

From the foregoing sections and authorities t~ office 
is of the opinion that the 'tanka in making their r e t urns to 
the assessing officials should incl. ude in the· return for the 
assessment of the bank stock the full amount invested by t hem 
1n the s tock of the Feder al Reserve Bank. 

Respectfull y submitted, 

TYRE \1 . BURTON 
Assistant Attorney General 

AP PROVED: 

J. E. TAYLOR 
(ActiOL) Attorney General 

T\'lB : DA 


