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ELECTIONS: 
, JUSTICES OF THE PEACE: 

) Justices o'f the Peace who 1.re appointed to 
) till a vacancy hold o:frtce until the next 
) general election :for county o:f:fic~rs and TERMS: 

Justices of the Peace , wh ich ia on each 
quadrennia! period after November 1882. 

December l, 1938 

' 
FILE D 

Hon. ~. Ralph Walsh 
Pro secuting Attorney 
St . Louis County 
El ayton, Missouri 

Dear Sir: 

We have a letter from' Mr. Philip A. Foley, Attorney 
at Law, Cl ayton, Missouri , requesting an opinion on a certain 
s tatement .of facta , and requesting that we direct this letter 
to you. It appears from his letter.that Ur . Ryan, who is 
the justice of the peace intere sted in this question, brouGht 
your letter to tb1s offi ce and we are therefore sending 
this opinion to you. The statement upon which the r equest 
i e based is as f ollows : 

"On JUly 15, 1935, the County Court 
of St . Loui s Count7 entered an order 
suodividing Central Township i nt o three 
Townships, vi z ., Normandy, Clayton and 
Jefferson Townshi ps . (The action of the 
Court was held valid by the Supreme 
Court in the case of Stat e ex rel . 
Tegethof f , 89 s.w. ( 2d ) p . 667 ) . 

"There were three Jus tices of t he Peace 
al ready e lected 1n cent ral Township 
pr ior to the time of its subdivision 
and under the provisions of Se ction 
2150 n.s. Mo . 1929, such Justice s right­
fully continued t o act , because i t s o 
happene d that they :fell into the new 
Townships . This left only one Justice 
t o be appointed by the Count y Court 
in each of the respective Townships . 

"The County Court did , on the 31st day 
of July, 1935, &f point an additional Justice 
:for t he res pecti ve Towna.hips . One James 
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Ryan was appointed Justice of t he Peace 
of Jefferson Township , St . Louis County, 
was duly qual1f ied . and commissioned. 
At the next general election of County 
officers , which was in November 1936, 
Ryan was duly elected to succeed himself, 
qualifie d , and was g iven a commis s ion 
f or f our years which would expire in 
1940, or until his successor wa s duly 
qualif ied. 

"In August 1938, the Electi on Board 
declared that they were going to put 
his of fice of Justice of the Peace for 
J efferson Township on the ballot in the 
primary and also at t he gbneral elect ion 
of 1138 , 1n spite of the fact t hat Ryan 
was elected i n 1936 and commissioned f or 
four years . He filed for na1d office, 
was no:c~nated in t be primary, and defeated 
by his Republican opponent in the general 
el ection of Nov8mber, 1938. 0 

When central Townsh ip in St . Louis County was subdivided 
and offices of justices ot the peace were· created f or each of 
the subdivi s ions of said township , there was a vacancy in ea ch 
of these offices formed by such s~bdivision. 

In St ate ex rel . vs . Boecker, 56 Jc' o • 1~ c . 21, on t he 
question -of the creation of a vacancy wben an of fice is cr eated, 
the Court said: 

"'There is no technical nor peculiar 
mea ning t~ the word 'vacant,' as used in 
the Constitution. I t means empty, un­
occupied, a s applied to an office wit hout 
an incumbent. * * *An existing of1'ice with­
out an i ncumbent is vacant , whet her it be 
a new or an old one . • • 
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In Worda & Phra&ea, Volume 8 , p~ 7261, a vacancy is 
defined aa follows& 

"It bas been held that a 'vacancy' may 
exist when an office is created and 
no one has been appointed to fill itJ 
and it has been said an existing o£f1ce 
without an incumbent is vacant, whether 
it be a new or an old one." 

Pursuant to the format i on of the new justices of the 
2eace distri cts in St.Louis County the County Court appointed 
Kr . Ryan as a justice of the peace to fill one of these vacancies. 
Under Section 215~ R. S. Missouri 1929, the justices of the peace 
in the township before it was subdivided continued in office 
until their commissions expired. Section 2150 provides as 
follows a 

"When a to1Dlsh1p shall be d.1 vided, and 
any justice of the peace of the original 
toWQ.ahip sbal.l fall into the new t own­
ship, he shall continue to discharge the 
duties of justice of the peace until his 
commission expires as if the township had 
not been divided." 

Therefore , their term did not e~ire until the November 
elect ion 1938. because they were elected under the statute which 
providea for justices of t he peace to be elected in 1882 and every 
four years thereafter. The County Court b7 virtue of the pro­
visions of Section 2140 R. s . Missouri 1929. appointed Yr . Ryan 
to fill the vacancy in the office caused by the creation of the 
office on account of the subdivision of Central Township. Section 
2140 R. s . Miasouri 1929. provides as foLlows: 

~ "When a vacancy occurs in th.e oft'ice ot 
jus ti ce of the peace , the county court 
of the county 1n which such vacancy occurs 
may supply the same by the appointment ot 
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some person c.ompetent and qualifi.ed., 
who shall hold his of fi ce until tba 
next genePal election of coanty ot~icers, 
and until bia succe•aor is elected, 
commissioned and qualified. " 

This a~ctioD provides that such appointee shall hold 
the office until the nest general election of county officers 
and until his succes2for is elected, commissioned and qual1,f1ed. 
The next general election after Ryan's appointment was in 
1936. At that election he was elected and waa commissioned by 
the County Court for a term of four years pursuant to section 
2144 R. s. Missouri 1929, whieh is a .s f'oll0wsa 

"Justices of the peace ar$ to be commissioned 
by the county court, and shall hold their 
of fices f or tour years, and until the1r suc­
cessors are elected and qualified. 

Section 21.38 R.s . Missouri 1929, which t1a s Section 
2807 of the 1879 statutes, is as followaa 

"Justice s of t.he peace , as herein pro­
vided for~ shall be elected at the 
general e l ection to be held ~ eighteen 
hundred and eighty-two. and shall hold 
their of fices for four years, or until 
their successors are elected , com­
missioned and qualified; but e very justice 
of the peace now in office shall cont.inue 
to act as such until the expiration ot 
his eOl'Dil'dss ion, and untll his successor 
is elect 'ed ahd qualified. " 

From a comparison of Seet1on8 2144. 2138 and 21~. there 
seems to be a conflict in t'he provis1ona of th'Etse aect1ons. 
However, under the general rule ot construction these statutea 
should be construed so a s to g ive effect to all of them it 
'possible . Mr. Ryan clatms that because he wae elected at the 
General Election in 1936 and commissioned by the County Court 
for a ter.m of four yeara that the el ection in November of 1938 
to flll this of f i .ce was a nullity. The Legislature in 1935, 
Laws of Missouri 1935,. at page 210, amend&!} Se-ction 2138 which 
applies to justices of the peace, by adding a new section thereto 
known as Section 2136a. Thi s section is as follows1 
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"In all municipal townships which have 
been di vided, or may hereafter be di­
v ided, into j ustice of t he peace dis­
tricts and in which the boundary or the 
municipal township is or may be extended 
beyond the boundaries of said justice 
of t he peace district s , t he county court 
of the county i n which sa! d townsh ip is 
or may be located is aut horized and om­
powered to appoint a.nd commission not 
to exceed t wo additional justices of the 
peace for such t ownship when, i n the 
opinion of said county court , there is 
need for such justices of t he peace , who 
may maintain their office s a t any con­
venient place in said township and who 
shall take t he zame oath and have the 

·-

same duties , qualif ication and jurisdic­
tion a s other j ustices of the peace of 
such township . The justices of the peace 
first appoi nted under t his section of the 
statute shall hold office till the general 
election day in 1938, and all other 
justices of ~he peace thereafter appointed 
.ereunder shall hol d office for a term 

of four years : Provided that said office 
shal~ te~nate at any ttme the aforesaid 
justice of the peace dis tricts are 
ext ended s o as to include a l l of the 
territory of suCh township. Each justice 
or t he peace appointed under t h is act 
shall have authority to appoint a con­
stable who may appoint not to exceed 
three deputies, which constable and deput ies 
shall hold off ice at tha pleasure of the 
appointing justice of t he pea ce, and Shall 
take the s ame oath and possess the s ame 
qualif i cation, and have the same duties 
and authority and give the same bonds aa 
other constables and deput i es i n said 
t ownship. Said jus tices of the peace and 
constables shall, in lieu or salary, be 
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allowed the same fees for services 
as is provided for justices of t h e peace 
and constables in ~ct1on 11777 and 11779 
respectively of Article 2, Chapter 84• 
rlevised Statutes of Missouri 1929. All 
acts or parts of acta in conflict here­
wi t h , to the extent of such conflict , are 
hereby repealed." 

Shortly aft~r this section waa enacted Central Township 
wae aubdivided and it seam8 that it was by virtue of the pro­
visions of this section that the townahip was subdivided. It 
will be noted from a reading of this amended law that the law­
~kera bad in mind the provisions of section 2138 R. S. Missouri 
192g, as to when the election of the new justices of peace 
woul d be held, for in this amended law it is provided that 
the justice appointed should hold until the November election 
1938, which w~s the time provided by Section 2138 R. S. Missouri 
1929 for election of justices of the peace. The Supreme Court 
of Missouri in a number of cases has had Section 2138 under 
consideration. In State ex 1nf. va . Smith, 152 Mo . 512, 518, 
the Court in speaking of the opinion in State ex rel . vs. 
Mccann, saidt 

"In McCann's case , 81 Mo. 479 , UU11ery 
was appointed in 1879 to f ill a vacancy, 
for an unexpired term enc:l1ng in 1882, and 
until his successor was elec~ed and quali­
fied. Upon the theory that an appointee 
t o ~he office of justice ot the peace could 
only hold until the next re~lar el ection, 
UcCann. waa elected to the office at the 
regular election 1n 1880 J Mullery refused 
to surrender the office, McCann attempted 
to exercise the fUnctions of the office . 
on quo warranto, McCann was ousted, and 
it was held that a person appointed to 
fill a vacancy in the office of justice of 
the peace , held title until the next re- \ 
gular time for elect1D§ iustices of thenBeace, 
so as to secure un1form1 y ot \enure;-& 
that an election at .any other t ime waa 
invalid and therefore conferred no title 
upon the person elected." 
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And at 1. c. 521 of the s a id Smith case, the Court 
further saidc 

"Inasmuch aa the Act ot 1891 pro-
vided that there should be an election 
for Justice ot the peace, in St.Louis, 
at the regular election of 189• 'and 
e~ery four years thereafter,' and in­
asmuch aa there was in legal intendment 
no election held 1n the fourth district 
in St.Louis t or austice 2!_ ~ peace ~ 
1898, there has een no successor yet 
elected for Haugr·ton, and as the purpose 
of the lawmaker:a is that there shall be 
Wliformity 1n J;he time of electing all 
Justices of t he peace, and as there is 
no special statute covering c~ses like . 
this , it fo~lows that there can be no 
legal election held to elect a successor 
tor Haughton unti l the regular e lection 
1n the year 1902, and that be has a right 
to continue to hold the office of Ju stice 
of the peace for the fourth di strict, in 
the city of St.Louis, until a successor 
is elected at that time, and thereafter 
duly qualifies , by virtue of his appoint­
ment until his successor is duly elected 
and qualified." 

In speaki ng ot the l a tter clause of Section 2138, 
formerly Section 2807 R. S. Missouri 1929, the Court in State 
ex rel . Harvey vs . Manning,. 8' Mo . 1. e. 663, said& 

"The latter clause of section 2807 applied 
to an exiating s tate ot things, and has 
ceased to be operative having accomplished 
all it was designed to etfect. It con-
tinued in office justices of the peace who 
had been elected or appointed under the 
f ormer law, until the election required by 
the first clause of the section, in 1882. 
It can have no appli~ation to any j ustice 
of the peace elected in 1882, or appointed 
subsequently." 
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In Kr. Fol ey ' s statement he indicates that the 
entire s ection 2138 • formerly 2807, was passed to clear up 
a deplorable condition existing at the time of its pas sage. 
From a reading of the reported cases on this section we 
think that hi s statement would onl.y apply to t he latter 
clause of said section and we are justif ied i n thi s view by 
the case of State ex rel. Harvey vs. Manni ng , supra. 

In State ex rel. vs. Powles . 136 Mo. 37 6 , the Court 
in speaking of t he terms of justices of t he peace elected 
1n this state, at 1. c . 381, saidz 

"As baa been seen, the t erm of of fice 
of Justices or the peace 1n this state 
ia fou r years. They are elected quad­
rennially at the general election for 
county officers and have been so elected 
ever since 1882. The first general 
election for county of ficers and jus tices 
of the peace occurring after the appoint­
ment of the respondent, by the county court, 
was in November, 1890, at which a successor 
to the respondent ~gbt have been elected, 
upon whose qualification the term of the 
respondent would have ceased. But it 
seems that no successor waa chosen at 
that election. and as the respondent, 
under his appointment by the county court. 
was authorized to hold and exercise the 
functions of said office not only until 
the next general election of county 
officers , but until his •successor was 
elected, commissioned and qualified.• 
he thereafter conti nued lawfully the 
incumbent of said office and aut horized 
t o exercise the functions thereof until 
a successor for him should be chosen at 
the next general election ·f or county 
officers, and justices of the .peace in 
November, "l'SV4~ St ate ex rei. va. Ranson, 
73 Mo. 7a.• 
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The 1935 Act which authorized the division ot 
Central Township is ver¥ plain on this question and it 
states that the first appointed ju.ticea of the peace 
shall hold their offices until the General Election Day 
in November, 1938. The Conatitution provides that they 
shall hold t heir office until their successor is elected 
and qualified. 

CONCLUSION 

From the foregoing authorities we are of the 
opinion that the election and commiaaioning of the justices 
of the peace for a term of four years, in 1936 , was a nullity 
and that Kr . Ryan, by virtue of his appointment at the time 
that Central Township was subd1v1ded.,was authorized to hold 
his office until the General election day in 1938, at which 
time his successor should be elected, commissioned and 
qualif ied for a term of four years. It no auceesaor waa 
elected 1n November, 1938, then he woul d remain in office 
until a successor is elected and qualified. 

RespectfUlly submitted 

TYRE W. BURTON 
Assistant Attorhey General 

APPROVED 

J. E. TAtLOR 
(Acting) ~ttorney General 

TYIB UM 
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