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RECORDERS OF JEELS: "Any person may inapeof the reoordajin ;
PUBLIC RECORDS - the office of recorder of deeds and make
INSPECTION BY PUBLIC: a memorandum or copy thereof, subject to

reasonable rules and regulations made by
the recorder,

September 26, 1938

Honorable Harold V. Walker
Circuit Clerk and Recorder
Fayette, Missouri

Dear Sir:

This is in reply to yours of recent date wherein
you request an offieial opinion from this department based
upon the following statement:

"(1) Is it compulsory that I show
all the chattels each week to a
person making an abstract of

-echattels to sell the publie?

(2) This seme person maskes a list of
all land trensfers and they are
published in the paper each week.
I have hed lots of complaints
from the owners of the property
end have people ask me to not
publish the transfers. What can
be done to prevent this?"

By the various statutes of the state, different
instruments affecting title to real estate and to personal
property are required to be filed amnd/or recorded in the
office of the recorder of deeds of the various counties.

By statute, the recorder is the custodlamn of such records,
end he is required to give a bond for the safekeeping of
them and turning them over to his successor. The intention
of the lawmakers in this respect is evidenced by Section
11527, R. S. Mo. 1929, which is as follows:

“"The recorder shall keep his office
at the seat of Justice, and the county
court shall provide the same with suit-
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able books, in which the recorder shall
record ell instruments of writing
authorized and required to be recorded.

If there is no courthouse or other suit-
eble county dbuilding at the seat of
Justice, the county court shall provide
an office for the recorder at any other
place in the county where there is a
courthouse and courts of record are held."”

Section 11529, Laws of Missouri, 1933, page 360,
reads as follows:

"Every clerk, before entering upon the
duties of his office as recorder, shall
enter into bond to the state, in a sum
not less than one thousand dollars

(¥1000) nor more than five thousend dol-
lars ($5000) at the discretion of the
county court, with sufficient sureties,

to be approved by said court, conditioned
for the faithful performence of the duties
enjoined on him by law as recorder, and

for the da;ivcrigg_§n_gg the records,

bocks, papers, writings, sea;l,‘igfgggggg
and epparatus %o the office,
whole, safe and undefaced, to his cessor.”

In Vol. 53 C. J., page 622, Section 38, the rule as
to a public official being custodian of the books in his
office is stated as follows:

"A public officer, by virtue of his
office, is the legal custodian of all
papers, books, and records periaining

to his office, and is responsible for
their safekeeping and protection against
alteretion, injury, or mutilation. Cor-
relative with that duty is his right to
exercise a reasocnable discretion in the
care, management, and control of sueh
records and their preservatioa.”
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In our reseerch for some law on the duty of the
recorder in respect to your question, we find that no law
hes been enacted pertaining to same except Section 3097,
Re S. Mo, 1929, which relates to chattel mortgeges. This
section is as follows:

"No mortgage or deed of trust of
personal property hereafter made

shall be valid egainst any other per-
son than the parties thereto, unless
posse-sion of the mortzaged or trust
property be delivered to and retained
by the mortgagee or trustee or cestui
que trust, or unless the mortgage or
deed of trust be acknowledged or
proved and reccrded in the county in
which the mortgagor or grantor resides,
in such manner as conveyances of land
are by law directed to be ackmnowledged
or proved and recorded, or unless the
mortzage or dsed of trust, or a true
copy thereof, shall be filed in the
office of the recorder of deeds of the
county where the mortzagor or grantor
executing the seme resides, and in the
case of the city of St. Louis, with

the recorder of deeds for saild oity,
or, where such grantor is a non-
resident of the state, then in the
office of the 'recorder of deeds of the
county or city where the property mort-
gaged was situated at the time of execut-
ing such mortgage or deed of trust; amd
such recorder shall indorse on such in-
strument or cooy the time of receiving
the same, end shall keep the same in his
office for the inspection of all per-
wn'; ¥ K *." @

It will be noted that by this section, chattel mort-
gages on file in the office of the recorder of deeds may be

inspected by all persons.
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In our research of the case law on this question,
we find that it has not been before the Lissourl courts
and the cases cited from other states are ruled upon by
the construction of some statute of that state applicable
to the question. However, from the authorities we have
found we find some general principles which we think are
applicable to your question regardless of the absence of
a statute relating to the subject.

The seme rule as to inspection of the records
generelly applies to chattel mortgages. In Vol. 80 A. L. R.,
page 766, the rule is stated as follows:

"Where, by virtue of statute or other-
wise, constructive notice is imparted
by instruments which have been filed
for record, to the same extent as in-
struments actually on record, it would
- seem that sueh instruments should stand
upon the same footing with respect to
inspection and copying by abstracters
as ordinary records.”

As to who mey inspect the publie records, in Vol, 80
Ao Lo Re, page 770, a Eansas court opinion is guoted as
follows:

"For instance, it might be decided or
admitted that im all cases where a person
wishes to examine the records of a publie
office, whatever that office may be,

whether the register's office, the dis-
triet clerk's office, or any other offioce,
unless he has a present and existing

interest of a pecunlary character in the
information to be obtained from such

records, he has no right of action of

eny kind, mandamus, injunetion, for damages,
or other action, although the officer in
charge may utterly refuse to let him even see
the records. And it may also be admitted
that no person hes any absolute right to
examine the records except during office hours,
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and during & time when the records are
not in the rightful or proper use of any
other person. The refusel of the officer
in charge to permit & person to gretify

& more idle curioszity, or to examine the
records for the mere purpose of taking
coples or memorandas thereof for some
supposed possible use in the future, or
to examine the records when they are
otherwise rightfully snd properly in use
by some other person, cannot constitute

& basis for any kind of action. Some
present and existing right of a persom
must be infringed to the injury of sueh
person, before any cause of action of any
kind can accrue in his favor.™

On the question of the purpose for which any person'

may exarine a public record, the case of Burton v. Tuite,
44 N, W, 282, is guoted in Vol. 80 4, L. R., page 771-2, as

follows:

"In discussing the general right of
eabstracters to examine public records,

the court said: 'I do not thimk that

any common law ever obtained in this free
government thet would deny to the people
thereof the right of free sccess to and
public inapection of public records. They
have an interest always in such records, and
I know of no law, written or unwritten, thet
provides that, before an inspection or
examination of a public record is made, the
citizen who wishes to meke it must show

some special interest in such record. I
have a right, if I see fit, to examine the
title of my neizhbor's property, whether or
not I have any interest in it, or imtend
ever to have., I also have the right to
examine any title that I see fit, recorded
in the public offices, for purposes of
selling such information, if I desire. No
one has ever disputed the right of a lawyer
to enter the register's office end examine
the title of his client to land as recorded,
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or the title of the opponent of his

client, and to cherge hic client for

the information so obteined., Thisg is

done for private gein, =s a part of the
lawyer's deily business, and by means

O0f which, with other lsbors, he earns

his bread. Upon what different footing

can an abstracter--can ¥r, Burton--be
Placed, within the law, without giving

a privilege to one man or class of men

that is denied to another? The relator's
business is thet of meking abstracts of
title, and furnishing the same to those
wanting them, for & compensation. In

such @ business it is necessary for him

to consult and mace memorande of t e econ-
tents of these books. His business is a
iawful one, the same as is the lawyer's,

and why hes he not the right to inspeet

and examine public records in his dbusiness
as well as any other person? If he is shut
out because he uses his information for
private gein, how will it be with the dealer
in reel estate, who examinss the records
before he buys or sells, and buys and sells
for private gain? any holding that shuts
ocut kKr, Burton from the inspection of

these reccrds, for this reason also shuts
out every other person except the buyer,
seller, or holder of a particular lot of
lands, or one having a lien upon it, or

en agent of one of them, scting =s such
agent without fee or reward. It cannot

be inferred that the legislature intended
that this stetute should apply only to a
perticuler cleass of persons, &s, for instance,
those only who are interested in a particular
piece of land; any percon meens all persons.'”

The recorder has a right to prescribe reasonable rules
and regulaetions as to the time end manner in which the records
of his office may be inspected. In the case of Upton v. Catlin,
17 Colo. 546, that court is quoted in 80 A, L. R., page 778,

as follows: .



"It requires no argument to show that,

by reason of this responsibility, a wide
discretion must necessarily be vested

in the clerk with reference to permitting
the sxamination of the records of his
offiece by those other than employees
thereof, The liability of having the
records mutilated, changed, or obliterated
is slways present when strangers are about
the office; and while it is necesseary,
perhaps, that asbstracters should be al-
lowed to examine and muke copies from
these records, they must in so doing be
subjected to such reasonable reguletions
a8 the eounty clerk may prescribe. It is
to be remembered thst the offiecer receives
no compensation or extra fee for t'is work.'™

Under the l'issouri statute, no fees are ecllowed the
recorder for exhibiting the records of his office to any

person.

Under the common law rule, omnly persons interested
in the particular record were permitted tc inspect the
record. As to what constitutes an interest, the courts
differ. However, your question deals primarily with
chattel mort:ages &#nd we heve a speciael statute governing
them, which statute has been heretofore cited.

In the case of Tobin v. Knaggs, 107 S. W. 677, 1l. ec.
680, in construing who was entitled to copy records by
authority of e statute which permitted any citizen to
inspect end copy the records, the Civil Court of Appeals of

Texas said:

"Nor does the stastute restriet the right

to copy records to citizens having a
particular, or specific, or personal

interest in the records to be copled, or

eny particular purpose to serve. It is
objected by appellee that sppellant's
interest in making copies is to commercialize
the seme, through the meking of abstracts of
title, and the like. The same may be said of
those making typewritten copies for like pur-
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poses, snd who, according to the record,
are freely permitted by appellee to
exercise the right. . The law would not
sanction the discrimination that would
result from apprellee's proposed course.
The plain end obvious purpose and effect
of the statute 1s to give the right, alike
to every citizen, to make copies of the
records in the clerk's office, and the
clerks have no discretion or power to
.deny that right to any citizen who agrees,
@s has appellant in this case, to observe
all reasonable rules and regulations im-
pesed in good Teith by the clerks upon
those demanding the right.”

You stete in your recuest that some of the parties
desiring to inspect the records are making copies or memoranda
thereof. On this question, we find the rule stated im Vol.

83 C. J., at page 625, as follows:

"L stetute which provides for inspection
of public records grents the right to in-
spect with all of its common-law imeidents,
including the right tc make copies. The
right to copy has becn held & necessary
incident of the ri ht to inspect granted by
the statute, Thus the right to inspeet
under the statutes includes the right to
reke memorende or coples.”

CONCLUSION

From the forsgoinsz authorities, we are of the opinion
that any person may inspect the records of chattel mortgages
and of eny other conveyances on record in the office of the
recorder of deeds, and may make coples or memoranda thereof,
subjeect, howsver, to reesoneble rules and regulations that
the recorder mey mske as to the time and menner of such in-

spection. ,
Respectfully submitted

TYRE W. BURTON
ArPROVED: Assistant Attorney General

J. B, TAYLOR
(Acting) Attorney General



