
SHERITo'Y'S : Assistant taking ~atient to State 
Hospital allowed $4 . 00 per day . 
County court may fur nish siren and 
red light for sheriffs privately 
owned car. May appoint deputies 

February a. 1938 with appr oval of circuit 
j udge . 

.Mr. Rudy J . \lJa l ter , 
_,. .. \' FILE 0 

/7 
7 

Shex·iff of ltoniteau County. 
California • l.:ia sour1. 

Dear Sir& 

Thi s will a cknowledge rece2pt of your l e tter of January 
27• 1938, reque sting three off icial opiniona from this office 
which r equest reads as f ollows : 

"As sheri f f and off i cer .of the State of 
Mi ssouri , I would like to have a wrl t t on 
opinion f rom your off ice on the fol l ow­
i ng l egal questions. 

1 . Under Section 11791, R.s . 19291 en­
titled, Fees o£ Sheriff s, Marsh alls and 
othe r of f i c·ers • thel'e is provided tba t 
in cities and counties having a population 
of three hundred thousand inhabitants and 
over, e a Ch deputy sheriff , not more t han 
two. shall be al.lowed f or each day during 
the term of court three dollars. 

How many deputy sher iff s are allowed under 
the law in a county of 12,173 ·popu\ation 
for ea ch day during the cireui t court! 
(court being actually in session) And 
what f e e are they to b~ paid? 

2 . It has boen ruled by t he prosecuting 
att orney of this county that the county 
is w1 thout power to furnish or purcha s e 
f or the use of the sheriff a si~en and 
r ed l ight, said equipment to belong to 
the county and be passed on to the aucceed­
Lng sheriff in office. The basis for 
this opi nion was rendered on t he f act that 
equipment belonging to t he county could 
not be attached t o t he sheriff's car when 
pr i vately owned. 

- ·. 
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I would l i ke to lmow if the county can 
l e gall y furni sh th1 s equipment. such a s 
red l ight , s iren. handc~ffs• guns. and 
other equipment which is necessary for 
the sheriff t o properly cope with crime . 
Said equipment t o be passed on to the 
succe eding sheriff in offi ce . In what 
class should this equipment be budgeted? 

3 . At page 408 Laws - of Missouri 1 933 
under .section 8662• ent itled , Compensati on 
of Sheri.ff'a . 1 'l'he sherif.f or other person, 
f or taking a patient to a state hospital 
or removing one t h erefrom, upon the warrant 
or t he cler k , milage going and :re t urning ­
at the r ate of ten cents per mile and one 
dollar per day for t he suppor t o:f each 
patient on his way to or from the hospital 
shall b e allowed, to each assi stant all ow­
ed by tm clerk and a c companying the 
sheriff , or other person acting under the 
warrant of t he cl erk , f our dollars per 
day for t he t i e a ct ually eonsllllled in 
making said trip said S UJll , to include all 
expenses of such assistant, ---------. •· 

In regard to t he pay of eaCh assistant, 
does this section mean $4 . 00 to be paid 
t hem r egardle ss of the fact t hat it takes 
only three hours for t he trip t o the boa• 
pital# or should this $4. 00 be pro-rated . 

It is also provided that $1~00 be paid the 
sheri.ff for maintenance of the patient, 
does t his mean that he is to receive ti~e 
$1 . 00 reg ardless of t he f a ct t h at he is not 
put t o any expense for support? 

As Sheriff of Moni teau County I would 
appreciat e a written opinion on ttese t hree 
l egal questions \thi ch a re above stat ed. tt 

I 

Secti on 11513 R. S. lAo. 1929 reads as follows: 

"Any sheriff may appoint one or more 
deputies# with the approbation 
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of the judge of the circuit court; and 
every such appointment , w1 th the oath 
of off ice indorsed thereon, shall be 
filed in the office of the clerk of the 
eircui t court of the county . " 

Section 11514 R.s . Mo. 1929 reads as f ollows: 

"Every deputy sheriff shall possess all 
t h e powers and may perform any ot the 
duties prescribed by l aw to be perto~ 
ed by the sheriff . " 

Under Section 11513 R.s. Mo. 1929 which is the genera l 
l aw i n regard t o t h e a ppointment of deputies, the appointment 
of deputies must be appr oved by the judge of the cir cui t court. 

Under Section 11516 R.S. Mo. 1929, in case of an emer­
gency, the sheriff may appoint deputy sheriff s wi t hout penm1a­
sion from t he j u4ge of the circuit court &1d thei r sala~ Shall 
be two dollars {$2.00) per day. This section r eads as .follows: 

"Every sheriff shall be a conaervator 
of the peace within his county, and 
shall c ause all offenders against law, 
in his view, to e nt er into recognizance, 
with seeurity, to keep the peace and to 
appear at the next ~rm of the circuit 
court of' the county , and to commit to 
jail 1n case of 1"a1lure to give such 
recogn.izanee. In any emergency the 
sheri·:rr shall a ppoint swo m deputies, 
who shall be residents of the county, 
possessing all the qualifications or 
sheriff . Such deputies shall s erve 
not exceeding thi~ d ays, and shall 
possezs all the powers and per form all 
the duties of deputy sheri ffs , wi th like 
responsib11ities, and :for their services 
shall recei ve t\vo dollars per dal, to be 
pai d out o!' the county treasury. · 

In the case of Scott v. Endicott, 38 s.w. (2d) 67 , t he 
court held: 

"There can be no doubt that a deput y 
sher1£f appointed by the sheriff, as pro­
vided by section 11513, R. S . Mo . 1929, 
is a public o.f . 1cer. Stat e ex r el . Walker 
v. Bus, 135 Mo . 325, 3 6 S .. W. 636• 33 L. R. 
A. 616 . That being t rue , he is subject to 
the aame gene.r a 1 limitations as any other 
publi c officer in the matter of 
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I 
salary apd reea . There is no provision 
in the l aw providing a salary t'or deputy 
sheriff s in counties such as Ozark county . 
**~-'..:·*~f-*·:.-:Yr>~* il·-i'r:l-~·~f--l<-·:1-*~h~**~J-·:<-* • 0 

Unde r Section 11789 R.s. Mo . 19~9, the fee of the deputy 
sheriff t or attending eaCh eourt of ;,eoord or criminal court 
and for eaCh deputy actually employeq in attendance upon such 
court, the number of such deput ies nd,t to exceed three per 
day, they shall be all owed t hre e dol~e.rs ($3. 00) pe r day. 

I 
Bearing in ~nd Section 11513 a*above set out, this 

deputy mo att-ends court mu.st be app oved by t he j udge of the 
circuit court. The only other s-ecti pert·aining to the fees 
of sher i ff s 1a Section 11791 whieh ap~lies on1y to criminal 
cases. Section 11'190 applies to r ee~ all owed sheriff s in 
cities having a popu1at-: on of six hundred thousand (600 , 000) 
or more and part of Section 11791 a pplies to onl.y cities and 
counties having a population of three hundred thousand ( 30U, OOO) 
inhabitants a n d over. In view of the f a ct that Moniteau County 
only has a po:pu1at1on of twelve thousand, one hundred seventy 
three (12,1 73) 1 t he Sheriff of this county is only allowed f ees 
as s e t out in Secti on 11789 and Section 11791. 

CONCLUSION 

In conclusion, it is the opinion of this of f ice t hat you 
are limited to the appointment of deputy sheriffs in that any 
a ppointment you should make must be approved by the j udge of 
the circuit court of that county. When the deput y or deputies 
is appoi nted and approvedby t h e judge of the circuit court, 
t hey shall b e allowed as salary or f-ee f'or attending court 
three dollars ($3. 00) per day while actual ly employed. 

II 

Section 2078 R.S. Mo. 1929 r eads as f ol lows & 

•The said court shall have control and 
management of the property. real and 
per sonal.. belonging to the county, and 
shall have power ani authority to pur­
chase , l ease at' receive by donation any 
propert7~ real or per s onal • for the use 
and benefit of the county; to sell and 
cause to b e conveyed any real estate, 
goods or chattels belonging to the 
county, appropriat ing the proceeds of 
such s aleto the use of the same ., ani 
to audit and set t le all demands against 
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the county." 

tinder this aec·tion the county court has the pow~r to 
purchase ei t her real or personal proJ>erty for the u·se or 
benefit of the county. 

Section 3, arti cle X of the Const itution of the Sta te 
o£ Jlis souri reads as follows: 

11Taxes may Jbe levied ani coJ.l.e cted for 
publi c purpnses only. They shall be 
uni£orm upon the same class of subjects 
within the terri~orial limits of the 
author! ty leVJing the tax and all taxea 
shall be levied and col lected bf general 
laws." 

This section of the constitution prohibits 1n a way the collect­
ing of taxes ctnd using the same for any purpose other than pub­
~ie purposes, . 

In your l etter you state that the county court was inf9~ 
ed tba t they cou l d not furnish a siren and red l ight on your 
oar for the re aa0n t ·hat the oar was pri vately owned. In the 
case of State v. Hackmann• 218 S.W. 318, the court sa1dt 

"But neither of the opinions !n that 
eas.e rules tha~ new debt may not be 
incur red tor the valid publi o purpose 
(if suCh be a valid public purpose) 
of dis charging a · prior valid indebted­
ness . And this is the vi tal question 
here . 

The first thing to be determined ia 
whether of not the discharge of a valid 
esiating indebtedne•s ia a county pub­
lic purpose. 'l'he second is wh ether 
t here is (under t he f a cta of this case ) 
a new debt created for such public 
county purpose." . 

' In your request the questi on 1a whether or n<>t the furnish­
ing of a sir en and red light for your privately owned ear is £ar 
a public s ervice . The furnishing o~ this equ ipment is for the 
maintenance of the police car of the county and in no event · 
would be of any use to you as a private individual. 

In the ca se of State ex rel . Gilpin v. Smith, 96 s.w. (2d) 
page 40• the court also held thats 

, 

I 
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"Payment of val i d existi ng debt by 
county is 'county public purpose' 
within constitutional requirement 
that taxes could be levied and collect­
ed for publ ic purposes only (Const. 
art . 10, Secti on 3) . " 

11\Vo rds and Phrases" defines county purpose as foll .owa& 

"The Constitution do·es not attempt to 
give a definition of ' county purpose,' 
and, to obtain a correct i nterpretati on 
of that phrase , we must look to the 
contemporaneous legislation upon that 
s ub ject, and the ~form action of the 
county courts under the terri tor1al 
govemment. By this reference it 111111 
be abundantly demonstrated that , at the 
t~e the Conatitution was adopted, 
'county purposes ' were taken t o embrace 
principally the erection and repair of 
courthouses and jails; tlie opening and 
maintaining of public thoroughfares 
within the lim1 ts of their re spective 
counties, by opening roads, building 
bridges, and causeways, and keeping 
the same in repair; l icens ing and 
regulating ferries and tollbridges, 
etc. It is thus seen that the entire 
subject of highways was at that tinte 
an object peculiarly withLn the juris-
diction of the county authorities- and 
we are hence warranted 1n 1he assumption 
t hat it was so understood by the con-
venti on when they used the phrase 'county 
purposes.' Duval County Com'rs. v. City 
of Jacksonville , 18 South. 339, 343, 36 
Fla. 196 (quoting and approVins Cott.on v. 
Leon County Com•rs, 6 Fla. 610) . · 

'County purposes,' as usea in Conat . art . 
12, 6, providing that the Legislature 
shal l authorize the several counties 
and in corpora ted towns to impose taxe·a 
for county and corporation purposes, 
include the support of their officers ; 

. -
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the buildinh of courthouses and Jails; 
the paying of the legit1.mate indebted­
ness of the oounties; tbe construct ion 
of roads, bridges, and works of public 
necessity and convenience; and the ex- ··· 
penae of a county 1n the manag~ment ot 
ita atf a.irs, the .adntenance of intern­
al police and good order, the public 
aChools, 'and such othe r ~tters of 
publ ic concern as may peculiarly affect 
the people of the county 1n their pro­
perty and local interests.' Gadsden 
County v. Green, 22 Fla. 102, 110. 0 

15 Corpus Juris , page 674, 1n describing county purpose 
holds as follows: 

" '.fhe term is one Wh1 ah cannQt be pre­
cisely defined, and to obta.in a correct 
interpretation of the phrase re course 
must be had to the contemporaneous legis­
lation upon the subject and the ~for.m 
action of the countr courts, and since 
the authorities have formulated no 
generally a ccepted definition of county 
purpose, it 1a necessary to leave each 
case involving the question to be decided 
as lt may arise . It may be said, how­
ever, to be a purpose in accordance w1 th 
the object of its organi zation, and will 
incluae such enterprises as would not 
advance the wants and deltllnda of the 
community independently of public aid; 
such matters of public concern as may 
peculiarly affect t he people of the 
county in thei r property and local 
interests. The term has been held to e~ 
brace the erection and repair of bridges; 
courthouses; roads; jails; poorhouses; 
publl c schools J publ1 c thorolJShfa rea 
within the l~ta of their rsapccti ve 
counties ; and works of public necessity 
and convenience; also the licensing and 
regulati ng of ferries and t oll bridges; 
the maintenance of internal police and 
good order; the support of county of• 
fleers; the payi ng of the l egitimate 
indebtedness of the count ies; and the 
ordinary expenses of the county.~~-:- . • 
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CONCLUSION 

In view of the above authorities , it is t he opini on of 
tht. s of.f'i ce t ha t t he county coilrt £1 furnish a siren and red 
l ight for installation on t he pri va e oar o£ tho sheriff 1 pro­
vidirl6 the county court r e t a ins ownership of the siren and 
red light . 

I I I 

Section 8662 R.s. Mo. 1929 as amended and set out at 
page 4081 Sessi on Laws or 1933, reads as foll ows: 

•To the Sheriff or other per son, tor 
taking a patient to a sta t e hospital 
or removing one ther efrom, upon the 
warrant of the Clerk, mileage going 
and returning, at the rate of ten 
cents per mile, and $1 . 00 per day t~r 
the support of e a ch patient on hi s way to 
or f rom the hospital shall be allowed1 
to each assi stant allowed by the clerk 
and accompanying the Sherif f , or other 
person acting under the warrant of the 
clerk, s-4. 00 per day tar the time actually 
consumed i n making said trip said sum, 
to include all expenses ot such assistant. 
The computation of mileage in e ach case is 
to be made from the place of arrest to . 
hospital by the nearest r oute usually 
traveled. Provided, tQat the said Sheriff 
shnl.l f'u.rn1ah all necessary -ana of trans­
portation without Gharge other t han as 
above allowed. The coat specif ied 1n this 
Section aball be paid out of the County 
Treasury of t he proper county. • 

This section is not ambiguous in any respect and provides 
tor the payment of f our dollars ( $4. 00) per4&7 for an assi st­
ant to a ccompany the she rl f .f. This p&plent is tor the time 
actually consumed 1n making the trip and to i n clude all 
expenses of such assistant . Ther e is nothing i n the section 
which provides for pro-rating the four dollar per ~ay eon­
sumed 1n the trip by the assistant. 

In the case of State ex rel . Cobb v . Thompson, • 
(2d ) 57 , the cour t h eld: 

•The rule is well stated, as foll ows1 

' A statute ia not to be read as if 
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open to c onstructi on as a matter of 
course. It is only 1n the case of 
ambiguous statutes of' uncertain mean­
ing that the rules of construction can 
have any application. \lbere the lan­
guage or a statute is plain and un­
ambiGUOUS and 1 t s meaning cl. ear and 
~stakable, thero is no room for 
constructi on, and the court s are nQt 
penni t ted t o search tor ita meaning 
beyond t he statute itse~.' -~H:··~--3\ .. ;h-:~"* • tt 

The court in the s ame case further held: 

" -;}-:'·:h<*-~·:f·A-* In Lewis- Sutherland Stat. 
Const . vel . 2 (2d ~. ) p . 737, i t i s 
said: 

' Uhere t he omission is not pl a i nly 
indica t ed and the s tatute as ~tten 
1s not incongruous or unintelligible 
and leads to no absurd re~lts, the 
court i s not j u stified in mak1D0 an 
interpolation . ' **~~~H:-**-:h~-~~;-:~-~1-->.'-* . n 

CONCLUSI ON 

In view of the above author! ties, 1 t is the opinion of 
tbis off ice t hat the assistant shal.l receive four dollara 
( $4 . 00 ) per day as set out in said section 8662 regardless of 
the fact that the actual time consumed goi ng t o the hospital 
would be only three hours . 

It is also the opinion of tbis office that the aheri.ff 
is entitled to one dollar ( $1 . 00) as allowed b7 the sta tute 
as a .fee for t he maintenance ot t h e patient , regardl.ess of 
the .fact t hat he is not put to any expens e for support . 

Respectfully aubmi tt ed, 

W. J . BURKE 
Assistant Attor.ney General 

APPRO VIID: 

3. E. 11l'Yfi3R 
(Acting ) Attorney General 

WJB:DA 


