SHERIFSS¢ Assistant taking patient to State
Hospital allowed $4.00C per day.
County court may furnish siren and
red light for sheriffs privately
owned car. May appoint deputies

2 Feb ry 8, 1938 with approval of circuilt

. judge.
v
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Mr, Rudy J. Walter, — v vy
Sheriff of Moniteau County, ’ )
Celifornis, Missouri, o gy
: y .
Dear Sir: : /

This will acknowledge rece’pt of your letter of January
27, 1938, requesting three official opinions from this office
which request reads as follows:

"As sheriffi and officer of the State of
Missouri, I would like to have a written
opinion from your office on the foliow=-
ing legal questions.

l. Under Sectlion 11791, R.S. 1929, en-
titled, Fees of Sherliffs, Marshalls and
other of ficers, there is provided that

in cities and counties having a population
of three hundred thousand inhabitents and
over, each deputy sheriff, not more than
two, shall be allowed for each day during
the term of court three dollars,

How many deputy sherifis are allowed under
the law in a county of 12,173 ‘population
for each day during the circult court?
(court being sctually in session) And
what fee are they to be paid?

2. It has boen ruled by the prosecuting
attorney of thils county that the county
is without power to furnish or purchase
for the use of the sheriff a siren and
red light, said equipment to belong to
the county and be passed on to the succeed~
ing sheriff in office. The basis for
this opinion was rendercd on the fact that
equipment belonging to the county could
not be attached to the sheriff's car when
privately owned.
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I would like to know if the county can
legally furnish this equlipment suchas
red light, siren, handcufis, guns, and
other equipment which is necessary for
the sheriff to properly cope with crime.
Salid equipment to be passed on to the
succeeding sherifl in office, In what
class should this equipment be budgeted?

S5 At page 408 Laws of lissourl 1933
under Sectlon 8662, entitled, Compensation
of Sheriffs, 'The sheriff or other person,
for teking a patlent to a state hospital
or removing one therefrom, upon the warrant
of the eclerk, milage going and returning,
at the rate of ten cents per mile and one
dollar per day for the support of each
patient on his way to or from the hospital
shall be allowed, to each assistant allow~
ed by the clerk and accompanylng the
sheriff, or other person acting under the
warrant of the clerk, four dollars per

day for the t1 e sctually consumed in
making said trip said sum, to inelude all
expenses of such asaistan%, ----- ———— !

In regard to the pay of each assistant,
does this section mean {4.00 to be paid
them regardless of the fact that it takes
only three hours for the trip to the hose
pital, or should this §4.00 be pro=rated,

It is also provided that §1,00 be paid the
sheriff for maintenance of the patient,
doea this mean that he 1s to receive the
£1.00 regaerdless of the fact that he is not
put to any expense for support?

As Sheriff of lioniteau County I would

appreclate a written opinion on these three
legal guestions which are above stated."

I

Section 115135 R.8. lic. 1929 reads as follows:

"Any sheriff may appoint one or more
deputies, with the approbation
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of the judge of the circuit court; and
every such appointment, with the ocath
of office indorsed thereon, shall be
filed in the office of the clerk of the
eircuilt court of the county."

Section 11514 R.S. Mo. 1929 reads as follows:

"Every deputy sheriff shall possess all
the powers and may perform any of the
duties preseribed by law to be performe-
ed by the sheriff,"

Under Section 11513 R.S. Hc. 1929 which is the general
law in regsrd to the appointment of deputies, the appointment
of deputies must Le aprroved by the judge of the circuit court.

Under Section 11516 R.S. Mo. 1929, in case of an emer-
gency, the sheriff may appoint deputy sherifrs without permis-
sion from the judge of the circuit court and thelr salary shall
be two dollars ($2.00) per day. This section reads as follows:

"Every sheriff shall be a conservator

of the peace within his county, and
shall cause all offenders against law,
in his view, to enter into recognizance,
with security, to keep the peace and to
appear at the next term of the circuit
court of the county, and to commit to
jail in case of fallure to give such
recognizance, In any emergency the
sheriff shell appoint sworn deputies,
who shall be residents of the county,
possessing all the qualifications of
sheriff, Such deputies shall serve

not exceeding thimy days, and shall
possess ell the powers and perform all
the duties of deputy sheri ffs, with like
responsibilities, and for their services
shall receive two dollars per day, to be
pald out of the county treasury.

In the case of Scott v. Endicott, 38 S.W. (2d) 67, the
court held:

"There can be no doubt that a deputy
sheriff appointed by the sheriff, as pro=-
vided by section 11513, R.S. Mo. 1929,

is a public of icer. State ex rel. Walker
ve. Bus, 155 lMo. 325, 36 8.W. 636, 33 L.R.
A, 616, That being true, he is subject to
the same general limitations as any other
public officer in the matter of



Mr, Rudy J. Velter - February 8, 1938

selary and fees, There is no provision
in the 1aw providing a salary for deputy
sheriffs in counties such a s Ozark county.
T & T

Under Section 11789 R.S. Mo. 1929, the fee of the deputy
sheriff for attending each court of record or criminal court
and for each deputy actually employed in attendance upon such
court, the number of such deputies not to exceed three per
day, they shall be allowed three dollars (§3.00) per day.

]

deputy who attends court must be apprioved by the judge of the
eircuit court. The only other sectian pertaining to the fees
of sheriffs is Section 11791 which applies only to criminal
cases. Section 11790 appllies to feed aliowed sherifis in
cities having a populat on of six hundred thousand (600,000)

or more and part of Section 11791 applies to only cities and
counties having a population of three hundred thousand (30U,000)
inhabitants and over. In view of the fect that Moniteau County
only has a population of twelve thousand, one hundred seventy
three (12,173?, the sheriff of this county is onliy allowed fees
as set out in Section 11789 and Section 11791.

Bearing in mind Section 11513 ;iabova set out, this
1

CONCLUSION

In econclusion, it is the opinicn of this office that you
are limited to the appointment of deputy sheriffs in that any
appointment you should make must be approved by the judge of
the eircuit court of that county. When the deputy or deputies
is appointed and approved by the judge of the ecircult court,
they shall be allowed as salary or fee for attending court
three dollars ({3.00) per day while actually employed.

II
Section 2078 R.S. Mo. 1929 reads as followss

"The said court shall have control and
menagement of the property, real and
personal, belonging to the county, and
shall have power arnd authority to pur-
chase, lease or receive by donation any
property, real or personal, for the use
end benefit of the countys to sell and
cause to be conveyed any r cal estate,
goods or chattels belonging to the
county, appropriating the proceeds of
such saleto the use of the same, and

to audit and settle all demands against
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the county,"

Under this section the county court has the power to
purchase either real or perscnal property for the use or
benefit of the county.

Section 3, article X of the Constitution of the State
of Missourl reads as follows:

"Taxes may be levied and collected for
public purpnses only. They shall be
uniform upon the same class of subjects
within the territorlial limits of the
authority levying the tax and all taxecs
ahall’be levied and collected by general
laws,

This sec¢tion of the constitution prohibits in a way the collect-
ing of taxes and using the same for any purpose other than pube

lic purposes, .

In your letter you state that the county court was informe
ed that they could not furnish a siren and red light on your
car for the reasnn that the car was privately owned. In the
case of Stete v. Hackmann, 218 S.W. 318, the court said:

"But neither of the opinions in that
case rules that new debt may not be
incurred for the valid public purpose
(if such be a valid publie purpose)

of discharging a prior valid indebted-
ness. And this is the vital question
here.

The first thing to be determined 1is
whether of not the discharge of a wvalid
esisting indebtedness is a county pub-
lic purpose. The second is whether
there is (under the facts of this case)
a new debt created for suoh public

county purpose.”

In your request the question is whether or not the furnishe
ing of a siren and red light for your privately owned car is far
a public service. The furnishing of this equipment is for the
maintenance of the police car of the county and in no event -
would be of any use tc you as a private individual.

In the cese of State ex rel. Gilpin V. Smith, 96 S.W. (24)
page 40, the court also held that:
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"Payment of valid existing debt by
county is 'county public purpose!
within constitutional requirement

thet taxes could be levied and collect-
ed for public purposes only (Const.
art. 10' Section 3).-

"Words and Fhrases" defines county purpose as followss

"The Constitutlion does not attempt to
give a definition of ' county purpose,’
and, to obtain a correct interpretation
of that phrase, we must look to the
contemporaneous legislation upon that
subject, and the uniform action of the
county courts under the territorial
government. By this reference it will
be abundantly demonstrated that, at the
time the Constitution was adopted,
'ecounty purposes'! were taken to embrace
prineipally the erection and repair of
courthouses end jails; the opening and
maintaining of public thoroughfares
within the limits of thelr respective
counties, by opening roads, bullding
bridges, and causeways, and keeping

the same in repairj licensing and
regulating ferries and tollbridges,

etc. It is thus seen that the entire
subject of highways was at that tiue

an object peculiarly within the juris-
diction of the county authorities, and
we are hence warranted in the assumption
that 1t was so understood by the con=-
vention when they used the phrase 'county
purposes.' Duvel County Com'rs. v. City
of Jacksonville, 18 South, 3359, 343, 36
Fla. 196 (quoting end approving Cotton v.
Leon County Com'rs, 6 Fla. 610).

SIS SRSt T SRSt

*County purposes,' as used in Const. art.
12, 6, providing that the Legislature
shall authorize the several counties

and incorporated towns to impose taxes
for county and corporation purposes,
include the support of their officers;



Mr. Rudy J. Walter -T= February 8, 1938

the bullding of courthouses and jails;
the paying of the legitimate indebted-
ness of the countiesj; the construction
of roads, bridges, and works of publiec
- necessity and convenience; and the ex-
pense of a county in the management of
its affairs, the mmintenance of intern-
al police and good order, the public
achools, 'and such other matters of
public concern as may peculiarly affect
the people of the county in their pro=-
perty and locel interests,' Gadsden
County v. Green, 22 Fla. 102, 110."

15 Coxrpus Juris, page 674, in describing county purpose
holds as follows:

"fhe term is one which cannot be pree-
cisely defined, and to obtain a correct
interpretation of the phrase recourse
must be had to the contemporaneous legls-
lation upon the subject and the uniform
action of the county courts, and since
the suthorities have fornmlated no
generally accepted definition of county
purpose, it is necessary to leave each
case involving the question to be declded
as 1t may arise. It may be said, how=
ever, to be a purpose in accordance with
the object of its organization, and will
include such enterprises as would not
advance the wants and demands of the
community independently of public aidj;
such matters of public concern as may
peculiarly affect the people of the
county in thelr property and local
interests. The term has been held to em-
brace the erection and repalr of bridges;
courthouses: roadsj jails; poorhouses;
public schoola; public thoroughfares
within the limits of their reaspcctive
countiesiy and works of public necessity
and convenience; also the licensing and
regulating of ferries and toll bridges;
the maintenance of internal police and
good order; the support of county ofe
ficers; the paying of the legitimate
indebtedness of the counties; and the
ordinary expenses of the county,#wess,"



COHCLUSION

In view of the above authorities, it is the opinion of
tii s office that the county court may furnish a siren and red
light for installation on the private car of the sheriff, pro=-
viding the county court retains ownership of the siren and
red light.

iII

Section 8662 R.S, Mo, 1929 as amended and set out at
page 408, Session Laws of 1933, reads as follows:

"To the SBheriff or other person, for
taking a patient to a state hospital

or removing one therefrom, upon the
warrant of the Clerk, mileage going

and returning, at the rate of ten

cents per mile, and §1.00 per day for

the support of each patient on his way to
or from the hospital shall be alloweds

to each assistent allowed by the clerk
and accompanying the Sherifi, or other
person acting under the warrant of the
clerk, $4.00 per day for the time actually
consumed in meking sald trip sald sum,

to include all expenses of such assistant,
The computation of mileage in eazch case is
to be made from the place of arrest to.
hospital by the nearest route usually
traveled. Provided, that the said Sheriff
shall furnish all necessary means of trans-
portation without charge other than as
above allowed. The cost specified in this
Section shall be pald out of the County
Treasury of the proper county."

This section is not ambiguous in eny respect and provides
for the payment of four dollars (§4.00) per day for an assist-
ant to accompany the sheriff, This payment is for the time
actually consumed in making the trip and to include all
expenses of such assistant., There is nothing in the section
which provides for pro-rating the four doller per day con-
sumed in the trip by the assistant.

In the case of Stests ex rel. Cobb v, Thompson, .
(2d4) 57, the court held:

"The rule is well stated, as follows:

'A statute is not to be read as if
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open to construction as a matter of
course, It is only in the case of
amblguous statutes of uncertaln mean-
ing that the rules of construction can
have any application. Where the lan-
guage of a statute is plain and un-
ambiguous and its meaning clear and
unmistakable, there 1s no room for
construction, and the courts are not
permitted to search for its meaning
beyond the statute 1tself, 'iwussuis,"

The court in the same case further held:

Woaraastes In Lewls=-Sutherland Stat.
Const. wl. 2 (24 :d.) p. 737, it 1is
said:

"Where the omission is not plainly
indiecated and the statute as written
is not incongruous or unintelligible
end leeds to no absurd results, the
court is not justified in making an
interpolation, ! #rinem it r i M

CONCLUSION

In view of the above authorities, it is the opinion of
tid s office that the assistant shall receive four dollars
($4.00) per day as set out in ssid section 8662 regerdless of
the fact that the actual time consumed going to the hospital
would be only three hours.

It 1s also the opinion of this office that the sheriff
is entitled to one dollar ($1.00) as allowed by the statute
as a fee for the maintenance of the patient, regardless of
the fact that he is not put to any expense for support.

Respectfully submiited,
w. J. BUFK}H

Assistant Attomey General
AFPROVEDS

J. E. TATLOR
(Aeting) Attorney General
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