TAXATION: Sales tax due and collectile at time title

SALES TAX: to tangible personal property passes unless
CONDITIONAL SALES AND the sale 1s a charge or time sale.

CHATTEL MORTGAGES: If chattel mortgage and note are given for
TAX: WHEN.COLLECTED balance of purchase price, tax 1s to be
I collected.

March 1, 1938 3/ 0

FILED
e
¥r. J. W. Thurman, /

Sales Tax Department, /
Jefferson City, Missouri,

Dear Sir:

This 1s to acknowledge receipt of yours of February 2,
1938, requesting an official opinion from this department,
- which is as follows:

"Under date of February 18, a conference
was held in our Saint Louls office with
the operators of the above mentioned Saint
Louis credit furniturc house., # #* % # %

The business of the furniture house is
conducted altogether on credit. It is
their custom to require a down payment,
the balance of the purechase price to be
pald in installments and the Company 1s
protected by requiring the purchaser to
give a promissory note for the balance
due and also to sign a chattle mortgage
as additional security for the fulfill-
ment of thelr contraect. A considerable
portion of the furniture of necessity
must be repossessed as the purchaser
fails to make the installment payments

in accordance with the stipulated agree-
ment. The records of the furniture house
indicate that the tax is collected at the
time the sale is completed and the furni-
ture deliverecd to the purchaser. 3 # &

The point in issue is whether or not sales
should be treated as final when a note and
chettle mortgage are given, or whether or
not the balance on the note should be treat-
ed as a time sale and the furniture house
lieble for tax only when payment is received
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on the notes representing the sale price
of the furniture, # % & # % # % # * "

Your reguest particularly relates to the time when the
sales tax is to be collected in case of the entire purchase
price is not paid at the time of the transaction and in case
such transaction is not a charge and time sale.

~ Sub-section b of Section 1 of the Sales Tax Act, Laws
of Missouri, 1937, page 553, provides as follows:

"(b) The term "Sale" or "Sales" includes
installment and credit sales, and the
exchange of properties as well as the
sale thereof for money, every closed
transaction constituting a sale, and
means any transfer, exchange or barter,
conditional or otherwise, in any manner
or by any means whatsoever, of tangible
personal property for valusble consider-
ation and the rendering, furnishing or
selling for a valuable consideration"

B 3 4 % % B B B 8 % oW W H B oW B o#

Sub=section g of Section 1 defines the term "retall
sale™ as follows:

"{g) "Sale'at retail™ meens any trans-
fer made by any person engaged in business
as defined herein of the ownership of, or
title to, tangible personal property to
the purchaser, for use or consumptbn and
not for resale in any form as tangible

personal property, for a valuable con=-
sideration.™: % & # # % ¥ % # # * *

Sub=section 5 of the Act provides as follows:

"Every person receiving any payment or
consideration upon the sale of property
or rendering of service subject to the
tax imposed by the provisions of this
Act, or requilired to make collection of
the tax imposed by the provisions of
this Act, shall be responsible not only
for the collection of the amount of the
tax imposed on said sale or service but
shall, on or before the 15th day of each
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month, make & return to the State Auditor
of ali taxes collected for the preceding
month or required to be collected for the
preceding month, and shall remit the tax-
es 80 collected or required to be collect-
ed to the State Auditor. The seller of
any property or person rendering any ser-
vice, subject to the tax imposed by this
Act 1s directed to ccllect the tax from
the purchascr|of such property or the re-
cipient of the service as the case may be.
The tax imposed by this Act 1s a tax upon
the sale, service or transaction and shall
be collected by the person making the sale
or rendering the servigce at the time of
making or rendering such sale, service or
transaction. ™ & % % % # % & ¥ % % ¥ ¥ ¥

And sube=section 10 of said Act provides as follows:

"ivery person making or rendering any sale,
service or transaction taxable under this
Act shall on or before the fifteenth day
of the month after this Acl becomes effective,
and on or before the fifteenth day of every
calendar month thereafter, individually or by
duly authorized officer or agent make and :
file with the Auditor a writkn return, in
the manner and form designated or prescribed
by sald Auditor, and upon blanks furnished
by him showing the amount of gross receipts
from sales, services and texable transactions
by such person and the amount of tax due
thereon during and for the preceding ealender
month, or that portion thereof subsequent
to the effective date of this Act, and with
such written return sueh person shall remit
to the Auditor the amount of sald tax due.
In case of charge and time sales the amount
thereof shall be included as sales in saild

- returns as and when payments are recelived by
the person, without any deduction thercfrom
whatsoever.™s # 3 3 % % % % % 3% % % # % # %

Your request indicates that the furniture house collects
the sales tax at the time the sale 1s completed and the furni-
ture 1s delivered to the purchaser. Section 5 plainly sets
out that it 1s the duty of the seller to remit all taxes collect-
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ed to the State Auditor. The seller is merely acting as an
agent for the state in the collection and remitting of the
sales tax.

. Sub-section b of Section 1 of the Act provides that the
term "sale"™ shall include couditional sales or sales in any
other manner. When the ownership or title to the property is
transferred, then by the terms of sub-section g of Section 1
of the Act the "Sale at Retail is consumated and if such
trensaction is not a charge or time sale, it is the duty of
the seller at that time to collect the dnount of the sales
tax and remit the same as provided by Section 10 of the Act.

The State of Michigan hes a sales tax act which is some-
vhat similar to the Missouri law and the Supreme Court of that
state in passing on that act cs it applies to conditional sales.
In the case of Montgomery Ward and Company v. Frye, et al.,

269 N.W. 166, 170, said:

"Count 4 seeks refund of the sales tax
upon the unpaild balance on canceled con-.
ditional sales contracts, where there
had been recapture of the merchandi:e.
Plaintiff appeals from an adverse hold-

ing.

The act of 1953 included conditional

sales and other title retalning con-
tracts and levied the sales tax upcn

the gross proceeds and defined the gross
proceeds as 'the amount received in money,
credits, property or other money's worth
in consideration of sales at retail withe
in this state, without any deduction #%
for losses' (section 1), but an allowance
of refunds for returned goods.

Plaintiff's former district supervisor

for HMichlgan, during the period here in-
volved, and now an assistant retail man-
ager, festified relative to such condition-
al sales:

fCount IV, Class D, relates to the sale of
items of merchandise upon which we take a
title retaining contract. We collect the
sales tax from the customer when the sale
is made. At the time of repossession, we
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make no refund of ssles tax to the cus-
tomer. When thlis merchandise is repos-
sessed, we re-sell it through the regular
channeis of cur business as second-hand
merchandise, # # #

'"During the period of time in guestion we
paid the tax as we collected the money.

OQur procedure has been changed since that
time. In other words, at that time we dld
not pay the sales tax when the sale was

made but we pald the sales tax as the money
was collected. I know that was the fact
although I don't know what the law required.‘!

Under this testimony there can be no refund.
Under the statute credits or refunds for
returned goods may be deducted, but such
does not apply to repossession of merchan-
dise under conditional sales contracts,

Don%al of judgment for this item is affirm-
ed.

And in the case of Rudolph Wurlitzer Co. v. State Board
of Tax Administration, 275 N.W. 248, l.c. 249, the Supreme
Court of the State of Michigan said:

"Plaintiff sold merchandise at retall under
conditional sales contracts, paid the tax
upon the full contraect price, but upon re-
capture of the merchandise took credit for
the amount of the tax so paid above the
amount of the money received.

This amounted to quite a sum and coming to
the attention of the tax authorities led
to a demand that the amount of such taken
credits be paid, and thereupon plaintiff
pald the same under protest and upon being
refused refund thereof brought this action
to have recovery.

The court below awarded plaintiff judgment,
and defendants review by appeal presenting
the following question: 'llay a licensee
in making its monthly returns pursuant to
the Michigan 'General Sales Tax Act (Act
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No. 167 of 1933)' lawfully deduct from
gross proceeds of retail sales any un-
paid balances on canceled conditional
sales contracts, 'where there has been
recapture of the merchandise?'"

The General Sales Tax Statute, Act No.
167, Public Acts 1933, provides, sec~
tion 1 (u.l): 'The term 'sale at retail!
includes conditional sales, installment
lease sales and any other %rnnafor of
such property when the title is retained
as security for the purchase price but
is intended to be transferred later,'!

It also provides: I'Credits or refunds
for returned goods may be deducted.'
Section 1 (e).

Upon conditional sales the tax is com-
puted on the full sale price, and upon
recapture of the property for nonpayment
of installments there is no refund or
right to credit.

We had occasion in Montgomery Ward & Co.

v. Fry, 277 kich. 260, 269 N.W. 166, 170,
to consider the question here presented.

In that case count 4 of the declaration
sought refund of the sales tax upon the
unpaid balance on canceled conditional
sales contracts where there had been re-
capture of the merchandise. Upon this
point we held: 'Under the statute credits
or refunds for returned goods may be deduct-
ed, but such does not apply to repossession
of merchandise under conditional sales con-
tracts,'

Counsel for pleintiff in the case at bar
state:

"That declsion seemed to be based wholly
on the fact that the General Sales Tax,
Section 3663-1, subsection (b.l) (Comp.
Laws Supp. 1935), states:

'"The term sale at retail includes condi-



tional sales, installment lease sales,

and any other transfer of such property
when the title is retained as security

for the purchase price but is intended

to be transferred later,'

e agree with that decision and with the
attorney general that goods scld on con=-
ditional sales contracts are subject to

this tax and the record shows that plain-
tiff in this case, when making a sale on
conditional sales contract, paid the full
amount of the tax to the state of Michigan
in its next monthly return. Our conten-
tion is, however, and 1t was apparently

not strongly argued in the Montgomery Ward
Case, that uncer the clause 'credits or
refunds for re turned goods may be deducted,'
that we are entitled to such credits or
refunds when goods are necessarlly repossess-
ed by the seller,'

We again hold that the statutory provision
permit ting the seller to deduct credits or
refunds for returned goods relates to trans-
actions wholly a,art from conditional sales.
Merchandise 1s sometimes returned by a
purchaser and refund of the purchase price
made or credited. Such is not the case
under conditional sales."# # # % ¥ 3 %

Upon the question of when should the transaction be
treated as final for the purpose of computing the tax, that is,
when the note and chattel are given or when they are paid off.
In other words, if the giving of the note and chattel mortgage
make the transaction a chgrge and time salej then Dy the pro-
visions of said section 10 of the Act, the sales tax is to be
collected and remitted as and when the payments are madej but
1f the giving of the note and chatiel mortgage does not make
the transaction a charge and time sale, then the tax is due .
at the time of the giving of such note and mortgage and of the
delivery of the title and possession of the property.

Your request indicates that it 1s the custom of the furn=-
iture house to require a down payment of the purchase price and
to take the balance in installment notes secured by a chattel
mortgage on the articles sold. In the Montgomery Ward case,
supra, the plaintiff stated that 1t collected the tax at the
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time the sale was made and that if it reposcsessed the pro-
perty it would not refund any of the tax.

Your letter glz2o indicates that the tax is collected
at the time the sale is made but 1t does not reveal whether
or not, in case the furniture 1s repossessed, the company
refunds any of the tax, If the dealer collects the tax at
the time the sale is made and remits it to the auditor with-
in the time provided by law then and thereafter he could not
refund any of the tax to the person from whom the furniture
is repossessed. The terms of the contract entered into at
the time of the saslé of the furniture would be controlling
on this point, Volume 65 Corpus Juris, pege 1197, Section
1174 on the comstruetion of such instruments the rule is
stated as follows:

"% # # and whether or not a contract is
one of conditional sale, or a contr.ct
of a different chsracter, is a question
of the intent of the parties as shown by
the language of the whole contract with-
out regard to its form or the name which
the parties may have glven it." # # » &

If for the balance of the purchase price of the pro-
perty the purchaser gives the seller a note secured by a
chattel mortgage on the articles sold, then the transesction
would be considered finel at that time because the title of
the chattel is then delivered by the seller and the relation-
ship of creditor anddebtor exists between the parties, If
this were not the case, the mortgagor who 1s giving the chattel
mortgage on the articles he has purchased could not deliver the
title of the chattels to the mortgagee as required by Section
3097 K,S. Mo. 1929 which is as follows:

"No mortgage or deed of trust of personal
property hereafter made shall be velid
against any other person than the parties
there to, unless possession of the mort-
gaged or trust property be delivered to
and retained by the mortgagee or trustee
or cestul que trust,M: # & # % % & % &

Then by the provisions of sub-section g of Section 1
of the Act the title and ownersihip of the chattels having been
transferred to the purchaser, the sale at retall has been com=
pleted and the tax is then due and collectible.
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If the seller of the tengible personal property re-
tains the title to such property untilit is paid for, then
all the elements of a retail sale as defined by said sub-
section g of Section 1 are not present, for the purchaser
does not own and have title to the chattel until it is pald
for and the creditor and debtor relationship does not exist
between the parties.

So in case a conditional sales contract is entered
into when the furniture 1s sold, the sales tax would only be
due and payable as the collections for the balance of the
purchase price are mgde., In distinguishing Letween chattel
mortgages and conditional sales contracts in the case of
Branham et al. v. Peltzer et al., 177 8.W, 373, 374, the
Supreme Court said:

"% # # the test by which to determine
whether a transaction is a mortgage or

a conditional sele 1s this: If, after
the execution and delivery of the in=-
strument evidencing the transfer, the
debt still subsists between the parties,
it 1s & mortgage; 1f, however, there 1s
no debt still subsisting, and the grantor
has the privilege of refunding if he
pleases within a given time, thereby en-
titling him to a reconveyance, it is a
conditional sale.™ & # & 4 # % & # # %

Apparently the contract with the furniture house has
been treated by the parties as a final sale when the note and
chattel mortzage were gilven for at that time the furniture house
delivered title and possession of the furniture to the purchaser
and took the note and chattel mortgage back thereby creating
the relationship of creditor and debtor between the parties.

CONCLUSION

From the foregoing, this office 1ls of the opinion that
the sale in which & note and chattel mortgage are given for the
balance of the purchase price for tangible personal property
is finel at the time of the delivery of titlc of such property
to the purchaser and of the giving of the note and chattel
mortgage and that it is the duty of a seller of such property
to collect from the purchaser the two per cent sales tax as
provided by law. -
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And we are further of the opinion that if in the act
of such a transaction, the relation of creditor and debtor
exists between the seller of the property and the purchaser
of the property, then the instrument given evidencing the
transfer is a chattel mortgage, and the sales tax 1s due at
the time of giving of such instrument, but if at the time of
the transaction no debt subsists and the seller of the goods
has the privilege of refunding as he pleases within a given
time thereby entitling him to a reconveyance or retaking of
the property, then the instrument is a condltional sales con-
tract and a sales tax 1s due and payable as the installment
payments are made.

Respectfully submitted,

TYRE W. DBURTON
Agsistant Attorney General

~PPROVEDS

J. E. TAYLOR '
(Acting) Attorney General
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