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TAXATION:( 
SALES TAX: 
CONDITIONAL SALES AND 
CHATTEL MORTGAGES: 

Sales tax due and colleotitle at time title 
to tangible p ersonal property passes unless 
the sale is a charge or time sale. 
If chattel mortgage and note are given for 
balance of purchase price, tax is to be 
collected. 

TAX: WHEN COLLECTED 

F l LED 

llr. J. w. Thurman, 
Sales Tax Department~ 
Jefferson City, Missouri . 

Dear Sir: 

This ia to acknowledge receipt of yours · or February 21, 
1938, requesting an offici al opinion from t his department , 

. whi ch is as follows: 

"Under date of February 18 , a conference 
was- held 1n our Saint Loui s off ice wi th 
t he operators of the above mentioned Sain t 
Lou l s credit f urniture hou se . * J.t- ~· ·ll· * 
The business of the furniture house 1a 
conducted a-ltogether on credi t . It is 
t heir custom t o require a down payment, 
t he bal ance of the purchase pri ce to be 
paid in installments and tho Company i s 
prot ected by requ i r ing the purChaser t o 
give a promissory note for the balance 
due a.nd also to sign a chattle mortgage 
as addi t ional security for t he fUlfill-
ment of their contract . A considerable 
porti on of t he f urniture of necessity 
must be r eposses sed as the purch aser 
fai ls to make the instal~ent payments 
in a ccordance wi th the at~pulat'd agree­
ment . The r ecor ds of the f urni tur e hous e 
indicate that the tax is collected at the 
time t he sale is compl eted and the fUrni­
ture delivered to the purchaser. * * * * 
The point in issue is whet her or not sales 
should be treat ed as f inal when a note and 
cbatt l e mortgage are given, or whet her or 
not the balance on the note should be treat­
od as a time sale and t he 1"urn1ture house 
l iabl e for tax only when payment is r eee1ved 

\ 
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on the notes repr e sent ing the sale price 
of the furniture . * ~ ~ * * * * * * * " 

Your r equest parti cularly relates to t he time when t he 
sales tax is to be collected in case of the enti~ purchase 
price is not paid at the t~e of the transact ion and i n case 
suCh transaction is not a charge and t ime sale • 

. Sub-section b of Section 1 of the Sales Tax Act, Laws 
of L~s souri , 1937, page 553, proVides as follows & 

•(b ) The ter.m "Sale" or "Sales• includes 
installment an:l c redit sales, and tbe 
exChange ot propert ies as well as the 
sale thereof tor money, every closed 
transaction conat1tuting a s ale, and 
means any t rans fer, exchange or barter, 
conditional or otherwise, in any manner 
or by o.ny means whatsoever, ot tangibl e 
personal pr opert y for va l uable consider­
ati.on and the rendering, turnishing or 
selling for a valuable consideration" 
****•:.* ********* .. *** 

Sub-secti on g of Secti on 1 defines the ter.m "retai l 
sale" as followaa 

"(g ) "Sale ·at retai l" means any trans­
fer made by any per son engaged 1n business 
as defined herein of t he ownership of , or 
title to, tangibl e personal property t o 
t he purchas er, for use or consumptbn and 
not for resale in any f orm a a tang! ble 
personal property, for a valual:Sle con­
sideration."{~> .;1- * '* * * * * * * ~ -:.. * 

Sub-section 5 ot the Act provides aa follows : 

"Every person r eceiving any payment or 
considerati on upon the sale of pr operty 
or rendering of service subject to t he 
tax imposed by t he provisions ot this 
Act, or required to make collection ot 
t he tax imposed by the provisions of 
t his Act , shall be responai.ble not only 
for the collection of the amount of the 
tax imposed on said sale or servi ce but 
shall, on or before t he 15th day of each 
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month, make a r e t urn to t he Sta te Auditor 
of all t axes collect ed for the pr e ceding 
month or required t o be collected for the 
pre ceding mont h , and shall r emi t the tax­
es so collected or r equi red t o be collect­
ed to the State Auditor. The seller of 
any propert y or pe r son render ing any ser­
vice , subject to t he tax ~posed by thi s 
Act is direct~d to col lect t h e t ax f r om 
t he purchas er. I of such pr operty or t h e re­
cipi ent of t he s ervice as the case may be . 
The t ax i mposed by t his Act is a tax upon 
the sale• service or t r ansacti on and shall 
be collected by t he person making the s al e 
or r endering the aorvi ce a t the time of 
making or r ender i ng such saJ.e , aerV1 oe or 
transaction . " * * * * * ·~ * * ~~ 'i} ·:~ .;:. * 

And sub-section 10 of sa id Act provides as foll ows: 

"Every pers on making or render i ng any sale , 
service or transact ion t axable under this 
Act shall on or bef or e t h e fifteenth day 
of t he mont h after t h i s Act becomes e f f ective, 
and on or before t he fifteenth day of every 
calenda r month t hereaft er, i ndividually or by 
duly aut horized offi cer or a gent make and 
file with t he Aud1 t or a wri ~n retur n , i n 
the manner and form desi gnated or prescribed 
by s aid Audi t or , and upon blanks furnished 
by h±m showing t he amount of gross receipt s 
from sales, services and taxable trans actions 
by such person and t he amount of tax due 
t he reon during and for t he· pre ceding calendar 
mont h , or that porti on t hereof subsequent 
to the eff e ctive date of this Aet. and wi th 
such wri t t en return su ch pers on shal l remit 
to the Aud1 tor the amount of said tax due . 
I n c ase of Cha r ge and t ime salea the amount 
t hereof shall be included as sales 1n said 
returns as and when payments are recei ved by 
the perao~ wi t hou t any deducti on ther efrom 
whatsoever."* * * * * * * ~ * * * * * * * * 

Your request indicates that t he fUrniture house collects 
t h e ealea tax at the t ime the sale 1a compl eted and the f urni­
ture is deli vered t o t he pu rchaser . Section 5 pl ai nly seta 
out t hat it i s t he dut y of t h e seller to remit all taxe s collect-
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ed to the State Auditor. The seller is merely acting as an 
agent f or t he state in. t he collection and remitting of th e 
sales tax. 

. Sub-section b of Section 1 of the Act provides t hat the 
term •sale• shall include couditional sal es or sales in any 
other manner. When the owner ship or title to the property is 
transferred, t hen by the t erms of sub-section g of Section 1 
of the Act the "Sale at Ret ail" is conaumated and if s uch 
transacti on i s not a charge or t ime sale, it is the duty of 
the seller at that t ime to col lect the ~t of t he sales 
tax and remit the same as provided by Secti on 10 of the Act. 

The State of lrti chigan has a sal es tax act which ia some­
mat simil ar to the lfissouri l aw and the Supreme Court of that 
state in passing on that act a s it applie s t o conditional sales. 
In the case of Montgomery Ward and Company v. Frye, et al. , 
269 N.W. 1661 170, said& 

" Count 4 s eeks r efund of t he sales tax 
upon the unpaid balance on canceled con- . 
d1 tional sales contracts, wher e there 
had been recapture of t he merchandi se. 
Plaintiff appeals from an adverse hold­
i ng . 

The act of 1933 included conditional 
s ales and other title retai~g eo~ 
tracts and levied the sales t ax upon 
t he gross proceeds and defined the gross 
proc~&ds as ' t he amount received in money, 
cr edits , property or other money's worth 
i n oona1derat1on of sales at retail w1 th­
i n t hi s state, without any deduction * * 
t or losses ' (section 1 }, but an allowance 
of r efunds tor r et urned goods . 

Plaintiff's former district supervisor 
for Michigan, during the period here in­
volved and now an assistant retail man­
ager, t estified relati ve to such condition­
al sal es: 

'Count IV, Class D, relates to the sale of 
i t ems of merchandise upon whi ch we t ake a 
title retaining contract. \"/e collect the 
sa l e s tax from the customer when the sale 
is made. At t he t ime or repossession. we 
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make no refund ot sales tax to the cus­
tomf) r. When thi s merchandise is repos­
sessed, we re-sell it through the regular 
channels of our business as second-hand 
merChandise. * * * 
' During the period of time in quest ion we 
paid t h e tax as we collected the money. 
Our procedure baa been changed since that 
time . In. other words. at that t i me we d i d 
not pay the sales tax when the sale waa 
made but we paid the sales tax as the money 
was collected. I know that wa s the fact 
although 1. don't lmow what the law require d. • 

Under this testimony ther e can be no refund. 
Under the stat ute credits or refunds tor 
returned goods may be dedu cted, but auch 
does not apply to reposs ession of merChan­
dise under conditional sales contracts . 

Denial of j udgment for t bis item is affirm­
ed.• 

And in the case of Rudolph Wurlitzer Co. v. Stat e Board 
of Tax Administration, 275 N. W. 248, l.o. 249, the Supreme 
Court or the State of Kichigan said: 

8 Plaintitf sold merChandise at retail under 
conditional sales contracts, paid the tax 
upon the full contr act price, but upon re­
capture of the merchandise took credit for 
the amount of the tax so paid above the 
amount of the money rece1 ved. 

This amounted to quite a sum and coming to 
t he attention of the tax authorities led 
to a demand t hat the amount of such taken 
credits be paid, and t he r eupon plaintiff 
pa.id the same under prot est and upon being 
refused refund thereof brought this action 
to have recovery. 

The cour t below awarded plaintiff j udgment, 
and defendants r eview by appeal presenting 
the fol lowing questi on& ' Uay a licensee 
1n making its monthly returna pUrsuant to 
the IH.chigan ' General Saloa Tax Act (Act 
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No. 167 of 1933) 1 lawfully deduct from 
gross proceeds of retail aalea any un­
paid balances on canceled conditional 
sales contracts , ' where t here baa been 
recapture of the merChandise!'" 

The General Sales Tax Statute, . Act No. 
167 , Public Acts 1933, provides , sec­
tion 1 ( u.l) c ' The t erm ' sale at retail' 
includes conditional sales~ installment 
l ease sales and any other transfer of 
such proper ty When the title is retained 
as security for t he purchnse price but 
is intended to be transferred later,• 

It also provides : ' Credits or refunds 
f or returned goods may be deducted. • 
Secti on 1 (c) . 

Upon condit ional sales the tax is com­
puted on the .tull sale price, and upon 
recapture of the propert y f or nonpayment 
of ina t allments t here is no retund or 
r i ght to c r edi t. 

We had occasion in Montgomery ~ ard & Co. 
v . Fry. 277 Mi Ch. 260, 269 N. W. 166 , 1701 
to consider the question here presented. 
In t hat case count 4 of the declaration 
sought ref'und of the sal es tax upon the 
unpaid balance on canceled condit i onal 
sales contracts where t here had been re­
capture of the merchandise . Upon t his 
point we held: ' Under t he statute credits 
or refunds f or r eturned goods ~Y be deduct­
ed, but such does not appl y to repossession 
of merchandise under conditional sal es con­
tracts.' 

Counsel for pl aintiff in the ease at bar 
state: 

' Tha t decision seemed to be based wholly 
on t he fact t hat the General Sales Tax, 
Section 3663-1, subsection (b.l) ( Comp. 
Lawa Supp. 1935), states: 

'The t er.m sale at retai l includes condi-
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t ional sale s, installment l ease sales , 
and any other tran sfer of such pr oper t y 
when t~e title is retai ned as security 
for t he purchase price but ia intended 
t o be transf~rred later.• 

'We agree wi t h t hat decision and wi th t he 
attorney general t hat goods s old on con­
ditional sales contracts are subj ect to 
this t ax and t he r ecord shows t he t plain­
tiff in t hi s case, \Yhen making a sale on 
conditional sale s contract , paid the full 
amount of the tax to t he state of Michigan 
in its next mont hly r eturn. Our conten-
tion is , however, and it was a pparently 
not strongly argued in the Montgomery Ward 
Case , t hat unr er the clause 'cr·edi ts or 
re~ds f or re turned goods may be deducted,' 
that we are entitled to suCh credits or 
refunds when goods are necessarily r epossess­
ed by the seller.' 

We again hold that t he statutory provision 
per mitting the seller to deduct credits or 
refUnds for returned goods rel ates to trans-

·actions wholly a~art from conditional sales. 
Merchandise is sometimes returned by a 
purchas er and r efund of the purchase price 
made or credit ed . Such is not the case 
unde r conditional sal es ."* * * * * * * 

Upon the questi on of when should the t r ansaction be 
treated as finaJ. for t he purpose of computing the t ax1 that i s, 
~nen t he note and chattel are given or when they a r e paid of f . 
In other words , i f the giving of the note and chattel mortgage 
make the transacti on a ohQ.rge and t ime saleJ then by the pro­
vi sions of said section 10 of the Act , t he sales tax is to be 
collected and remitted as and when the payments are made ; but 
if t he g i ving. of the note and cha t t el mortgage does not make 
the transaction a char ge and t~e sale, then the tax is due 
at the t ime of the giving of s uch note and a ortgage and of t he 
deli very of the title and possessi on ot the property. 

Your· request i ndi cates ~at it is the custom of t he furn­
iture house to requi~ a down .payment of the purchase price and 
to take the bal ance in installment notes secured by a chattel 
mortgage on the arti cles s old. I.n the Montgomery Ward case , 
supra, the plainti f f s t ated t hat it collected t he tax a t the 
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time the sale was made and that if it repos sessed the pro­
perty 1 t would not refund any of the tax. 

~ Your l etter also indicat es t hat t he t ax is colle cted 
at t he time th e sale is made but it does not r eveal wheth er 
or not , in case the furn i ture is repossessed, t he company 
refunds any of the t ax. I f the dealer_ colle eta the tax at 
the t ime the sale i a mad~ and remits it to t he auditor with­
in the tim~ provided by law t hen and t hereafter he could not 
refund any of t be tax to the person from whom the furniture 
is r epossessed. The terms of t he cont,ract entered into at 
the t ime of the sale of the furniture would be controll ing 
on this point . Volume 55 Corpus Juri s , page 1197• Se ction 
1174 on the construction of suCh instruments the rul e is 
stated as f ollows : 

"* *- * and \lbet hor or not a contract ia 
one of conditi onal sale , or a con tr8 ct 
of a diff erent character, is a questi on 
of the intent of the part ies as sh own by 
the language of t he whole contract with­
out regard to its .form or the name which 
t h e pe.rti ea may ha ve given i t . " * * * * 

If for the bal.anoe of the purchase price of the pro­
per t y t he purchaser g ives the s eller a note secured by a 
Chattel mort gage on t he arti cles s old• then the transaction 
would be consid ered final at tha t t ime because the title of 
the chat tel is t hen delivered by the seller and the relation­
ship of creditor anddebtor exists between the parties. I!' 
this were not the ca se , the mortgagor who is giving the Chat t e l 
mortgage on the articl e s he has pur chased could not deli ver the 
title of the chattels to t h e mortgagee as required by Section 
3097 R. s. Mo. 1929 which is as f ol lows: 

"No mortgage or deed of t rust of personal 
property her ea f t e r made s hall be valid 
agai.nat any other person than the parties 
the~ to, unless possession of t he mort­
gaged or trust property be delivered to 
and retained by ·the mortgagee or trust ee 
or cestui que trust,"* * * * * * ~ * ~ 

Then ~Y the provisions of sub-section g of Secti on 1 
of the Act t he title and ovmersh1p of t he chattels having boen 
transferred to tho purchaser, t he sale a t r etail has been com­
pleted and the tax i s then due and collectible. 
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If the seller of the tang! ble per aonal. property re­
tains the title to such property untU i t is paid f or. then 
all t he elements of a r etail s ale aa defined by aaid sub­
section g of Section 1 a re not present. for the purchaser 
does not own and have title to the chattel until it i s paid 
tor and the creditor and debt or relationahip does not exis t 
between the parties. 

So in case a conditional sales contract is entered 
into when the furniture is s old• the sales tax would only be 
due and payabl e as t he collections f or the balance o£ the 
purchase price are made. In distingui shing be tween chattel 
mortgages and condi t ional sale s contracts 1n the case of 
Branham et al . v . Peltzer et al ., 177 s.w. 373, 374• t he 
Supreme Court sai~: 

"* ~ * the t est by whieh to determine 
whether a transaction is a mortgage or 
8 condit i onal sale is t h isa It. after 
the execution a nd delivery of the in­
strument evidencing the transfer, the 
debt sti ll s ubs i sts between the part~ e s. 
it ia a mortgage ; it • however, there is 
no debt sti ll subsisting. and the grant or 
bas the privilege of re.fUnding if he 
pl~ases within a given time• t hereby en­
titling h~ to a r econveyance. it is a 
conditional sale." * * * * * * * * * * 

Apparently the contract With the furniture house has 
been treated by the parties as a .final s ale when the note end 
chattel mortgage were given tor at t ha t t ime the furniture house 
deli vered t i tle and possession of t he furniture to the purchaser 
and took the note and chattel mortgage baCk t hereby creating 
the relationShip of creditor and debtor between t he parties. 

CONCLUSION 

Fr om the foregoing , t his offi ce i s of the opinion t hat 
t he sale 1n which a note and chattel mortgage are given for t he 
balance of the purChase price for t angibl e personal property 
is final at the time of the delivery of titl~ of such property 
to the purchaser and of the g1 Ving of t he note and cha ttel 
mortgage and tha t it is the duty of a sell.er of such property 
to coll ect f rom the purchaser the two per cent sal es tax as 
provided by law. "' 
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And we are fUrthe r of the opinion that 1£ in the act 
of such a transaction, the rel ation or creditor and debtor 
exists between the seller of the p ropert y and t he purchas er 
ot the property, then the instrument given evidencing the 
transfer is a cha t t el lllortgage , and the sale s tax is due at 
the time of giving of such instrument, but if at the t i nle of 
the transacti on no debt subs i sts and the seller of the g oods 
has the privilege of ~ t'undins as he pl eases w1 t hin a given 
time t he reby entitl ing him to a reconveyance or r etaking of 
t he propert y , t h en the instrument is a eondi tional sales eon­
tract and a sales tax is due and payabl e as the installment 
ptyments are made . 

Res pectfully submitted, 

TYRE W. .dUR'l'ON 
Assistant Attorney Gener a l 

;.rPROV~.D : 

J . E. TAYLOR 
(Actin g ) Attorney General 

T1.:B : DA 


