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STATE ROAD FUND• Money paid to the State by the Federal 

I 

Government for highway purposes must go into the State 
Tr e a sury, and can be expended only upon warrants i s 

------~s~u~e~d pursuant t o appropriati ons . 

July 1, 1938 

,, 

Honor able Loui s V. St i gall 
Chief Counsel 
Mo . St ate Hi Ehway Department 
Jeffer son City, Missouri 

Dear fut . Stigall: 

\1e are in receipt of yours of t he 17th, v1h1ch r eads 
a s f oll ows: 

"In compliance with the r equest of the St ate 
Auditor and the State Trea surer , and i n ac
cordance with your suggestion, we are wri ting 
to request your opinion concerning the powers 
of the St a te Highway Commission , the St ate 
Auditor and t he State Treasurer under the 
circumstance s hereinafte~ out~ined, . . 

"The appr opriation for t he 1937~~8 biennial 
period for the construction and maintenance 
of sta te highways wa s $30~000,000 . Section 2 
of the act approved April 16, 1937~ pages 12, 
13, 14 and 15~ Ses sion Laws of 1937. On June 
1~ 1938~ t here r emained ah unexpended ba l ance 
of s a id 30,000,000 of $9,527~732. 

"The amount which we est~ate must b~ pai d out 
of t h i s a~propriation betwe en now and December 
31, 1938, is ~8,909~000~ This latter sum in
clude s the cost of mai nt aining the state 
highways and t he amounts whi ch must be paid 
on fixed obligations already f i nal ly in
curred. Thi s ~u1d leave ava ilable only t he 
sum of $618~000,w lich could be char gea against 
s aid $30,000,000 appr opria tion . 

" Fbr the federal fi sc al year bee! nning July, 
1937, certain grants were made by the Govern-
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ment to the St ate for gr ade separ ation and 
forest highway purpo~es . All of these 
grants r epresent one hundred per cent pay
ments by the Government and do not have to 
be matched with state funds . Under the 
rule s and r egulations of the Bureau of 
Publ ic Roads, full payment for all such 
work must be made by the Co~ission, the 
State thereafter being retmbursed in full 
for all such payments, but only after the 
f inal completion of the particular projects . 
The balance of these funds available to 
the State is approximately $1,400~000. 
The Bureau of Public Roads has ruled and 
is now insisting and demanding that ap
pro~ately all of said $1,400.000 b e 
placed under contract this summer, and 
that as much of auch work as is possible 
be compl eted before January 1, 1939. 

"The Commis sion now finds itself in the · 
posi t ipn of being required to place under 
contract ancl pay for perhaps the f'Ul.l • 1,400 ,000 
worth of such work before Januar y 1, 1939, or 
lose a cons i derable portion of these gr ants . 
Obviously, w1 th only $ 618,000 remaining in 
the 30,000,000 appropri ation, such work 
c annot be paid f or in full out of such ap
propriation. However, the Government owes 
the Commission $ 652 , 000 reimbursement for 
sta te funds advanced i n payment of the 
Government's share of federal aid projects . 
If some legal method could be devised where-
by such $ 6521000 and other funds hereafter 
pai d by the Uovernment up to January 1, 
1939, would not have to be placed in the 
St ate Road *und but could be placed in a 
special fund and paid out during the next 
five months on state highway projects , or 
used as a revolving fund, our present dif
ficulty would be solved, and the State 
would be in no danger of l osing any of these 
feder al gr ants. If even amount as small as 
$250,000 could be placed in such special 
fund and used as a revolving fund, this 
danger would be averted . 
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"We believe that it would be legal and 
proper under the circumstances for the 
Commis s ion to request the State Auditor 
and the State Treasurer to receive this 
$652 1 000, and other federal ~ds, pl ace 
t hem in a special trust fund, and pay them 
out upon requisition by the Commission 
for state highway work. We are enclosing 
herewith a short brief outlining our 
position a a to the l aw in this matter . 

"The Highway Co~ssion desires, of course, 
to proceed according to law, and to make 
no request of the State Auditor and the 
State Treasurer which would not have the 
approval of your office. Therefore , prior 
to taking any action whatever , we are re
questing that you advise us if under the 
circumstances it would be proper for the 
Comm~asion to request thes e other offi
cers ~to receive these funds, place them 
in a ~pecial trust fund, and pay them 
out upon the Commission' s requisition, 
and at the end of the bi ennial period, 
transfer the unexpended bala~ce ot the 
fund to the 8~ate Road ~. 

The question presented by your letter narrows down 
to this: Can the money which the Federal government will pay 
back to the State of Misoouri by way of reimbursement for 
si.milar amounts paid out by the State in road construction, 
be placed in a separate fund from the State Road Fund and be 
eJPended upon requisitions of the Highway Commission? 
' 

Article IV, Section 43 of the Constitution of is
sour! pr ovides as follows: 

"All revenue col lee ted and money.s received 
~ .the State from ~ source whatsoever 
~sba~~ll~ gd into the treasury, and the General 
Assembly shall have no power to divert the 
same,. or to per~1 t money to be drawn from 
the treasury, except in pursuance ot 
regular appropriations made by law. ** " 
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Section 11425. h. s. Mo . 1929 reads in part as 
follows : 

"The state treasurer shall receive 
and ke ep , a s provided by l aw, all 
the moneys of the state not expressly 
required by law to be received and 
kept by aome other person ; disburse 
the public moneys upon warrants drawn 
on t he treasury according to law, and 
within t he t ime limited in the Con
sti tution , and not otherwise; *** " 

It is c lear from t he foregoing constitutional pro
vision that the money under discussion ia money derived by 
the State from a cert a i n source • . and therefore such money 
must go into the State Treasury. The said constitutional 
provision and also the statute above quoted forbids the 
disbursement of such money, except 1n pursuance of regular · 
appropriations and upon warrants issued in accordance wi th 
such appropriations . 

Furthermore, Article x. Sec tion 1 9 , Constitution 
ot Missouri, r eads in part a s follows : 

" No moneys shall ever be paid out of 
t he t reasury of this State , or any of 
the funds under i t s mana gement, except 
i n purai.l.&nce of an appr opriation by 
law; -tt-r.-~ " 

It is true that Section 8106, R. s. Uo. 1929 pro
vides that t he monie s due t o the State of IU.asouri rrom 
the United States h7 reason of highway cons t ruction shall 
be received by t he St a te ~~easurer and deposited i n a 
separate f~d and paid out by the State Treasurer on 
r equisitions drawn by an of f i cer of the State Highway Com
mission on a warrant of the State Auditor. Said lat ter 
section furtheP pr ovides that no appropr iati on shall be 
necessary for tho expenditure of such funds . Said Section 
8106 was nassed at t he Fi rst Extra Session of 1921 (see 
Section 16 , page 131, Laws o . 1 921, First Extra Session) 
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However, i n 1931 the Legislature, by an act 
which appears a t pages 319- 320 , Laws Mo . 1931, made 
different pr ovisions for the handling of t hese parti cu
l ar runds coming to the State from the Federal government . 
Section 8147 reads a s f ollows : 

"There i s hereby created a state road fund 
which shall r eceive all moneys from 
sale of bonds and all moneys given !S! 
state Rz the Uni ted States government 
~ ~ purposes and the balance from 
the s tate hiehway maintenance-construction 
fund as provi ded in section 8146 of thia 
ar ticl e . Ap.L.r opr iati ons from thia f und 
shall be made onl y for the purpose of 
constru~ting stat e highways and for 
carryit~ i nto effect the provisions of 
sec ti~n 44a , Article 4, of the Consti
tut ion of Missouri . (Laws 1929, p . 87, 
Sec . 4 .) " 

Thi s later expression of the Legisla ture definitely 
requires the funds received from the Un ited Stat e s govern
ment t o go into the State Road Fund. Said later arrange
ment also pr ovi des for appropriati ons from this fund, 
which i s made up in part of funds received from the Federal 
£OVernment. This later arrangement definitely marks these 
runds coming trom the Federal government a s State money. 

I n t he case of Stat e ex rel. vs . board of Regents , 
264 s. W. l . c . 701, t h e Supreme Court aaids 

"In the foregoing di scussion of the con
stitutional pr ovision invoked by relat~r, 
we have stated gener ally that no s tatute 
requir ed the payment into the stat e 
treasury of the money here in contr o
versy, and t hat a statutory enactment 
was a prerequisite t o such payment 
and its receipt and deposit by the 
treasurer t o enti~e it, under the Con
stitution , to be classified as State 
money. " 

' 
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Even absent the constitutional provision above 
referred to ( Article IV, Section 43), the for e goi ng 
s tatute ( Sec . 8147) definitel y requires the particular 
funds in question to be paid into the State treasury. 
This l atter section therefore definitely marks the funds 
a s State money. Being State money, t he treasurer can 
only pay it out i n accordance· with regular appropr iations 
by the Legislature. 

The State has spent its own money to construct 
certain roads upon a ~romise from the Federal gover nment 
that it will be reimbursed t o a cert ain extent for such 
expenditures . The money of the State or tiissouri h P. S 
therefore been expended by way of an advancement to the 
Federal government . The money which the Federal govern
ment ~ays back t o the State really r~pr~sents a replace
ment of t he Stat e - a money, and. for . thls reason also, the 
funds which are paid t o the State under such an arrange
ment really b~~~~ t he State ' s money, since it replaces 
the Stat e ' s mon9y which has been expended. 

We cannot esc ape the conclusion, therefore , that 
· both by the ... rovisions of the Constituti on and applicable 

statutes, the funds coming from the Federal government to 
the State for highway purposes can be received only by 
the State Treasurer , and that after received by him, 
they can be paid out only upon ap~ropriations by the Legi s-
lature. · 

CONCLUSION. 

It is , therefore , the opinion of this office that 
money due and to be pa id t o the St ate of Mi s souri by the 
Federal covernment for highway purposes or by way of r e 
imbursement of the State for similar sums expended by it 
for highway purposes,must be paid into the State treasury 
and be withdrawn f r om the State treasury only upon warrants 
issued pursuant to regular appropriations by the Legislature. 

Respectfully submitted 

HARRY H. KAY 

APPROVED I 
Assistant Attorney General 

J • . E. TAYLOR 
(Acting ) Attorney Gener al 


