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OFFICERS: The probate judge of a county under 200,000
populetion may be city clerk of a city under
200,000 population at the same time.

December 9, 1938
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Honorable William E. Stewart &
Prosecuting Attorney
Knox County 3
Edina, Missouri

Dear 3ir:

We have your letter of December 7, 1938, which
reads as follows:

"Charles E. Normile was elected Probate
Judge of Knox County at the last general
election and will guelify for that office
the lst of January. Normile now is and
has been for several years City Clerk,
appointed to that position by the Board
of Aldermen of the City of Edina., At the
regular meeting of the board last Monday
night Normile informed the board that he
did not intend to resign and would hold
the office of City Clerk and also the
office of Probate Judge. They have re-
quested me to write for an opinion on the
matter and know if 1t is legal for Normile
to hold both offices at the same time. I
would appreciate it if you would give me
your opinion before the first of the year."

According to the Federal Census of 1930, Knox
County had a population of 9,858. The population of the
city of Edime is 1,532, which designates the city as a city
of the fourth class.

The holding of two offices such as city clerk amnd
probate Jjudge is not expressly forbidden in counties and
cities under 200,000 population, as set out in Section 18,
Article IX, of the Constitution of Missouri, which reads
as follows:
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"In cities or counties having more then

two hundred thousend inhebitents, no per=
son shall, at the same time, be a state
officer and an officer of any county, city
or other municipelity; end no persom shall,
at the seme time, fill two municipal offices,
either in the same or different municipali-
ties; but this section shall not apply to
notaries public, Justices of the pesce or
officers of the militie."

In the case of Nickelson v, City of Herdin, 221 8, W.
358, 1. ¢. 360, the court said:

"This court once stated (Stete ex rel.

v. Watson, 71 Mo, loc. cit. 473) thet it
had 'grave doubts' of the correctness of
the construction which we are now asked to
put on section 18 of article 9.

"The question is not free from difficulty,
but we are of opinion thet the proper con-
struction of the section is that it applies
only in ccunties and cities heving more
then 200,000 inhabitants., This disposes of
the only question presented by the briefs.”

In this case the court held that the city mershal
and the township cornsteble performed duties that were not
incompatible, inconsistent or subordinete to each other.
In the case of & marshal and consteble & situation is more
likely to occur where their duties meay confliet, but the -
court held that their duties were not incompatible.

There is no guestion but that both & city clerk and
a probate Judge are public officers even though one acts
in a Judicial capacity and the other in a ministerial
oapacity. The rule in determining if one is e publie
officer is set out in Hesting v. Jasper County, 282 S, W.
700, 1. ¢. 701, where the court said:

"The individual who is invested with the
authority and is reguired to perform the
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duties is & public officer. The authori-
ties all egree, substantially, that, if
an officer receives his authority from

the law, end discherges some of the funoc-
tions of government, he will be a publie
officer. State ex rel. Hemilton v. Kensas
City, 269 5. W. 1045, 303 Mo. 50, loc. cit.
67; Grecey v. 5t. Louis, 111 3, W. 1159,
215 lo. 384, loc. eit. 394; State ex rel.
Walkker v. Bus, 36 S. W. 636, 135 Mo. 325,
loc. cit. 331. 33 L. R. A, 616."

Since the holding of the office of probate judge
and the office of city clerk of Zdine, Missouri, is not
prohibited by article IX, Section 18, of the Constitution
of Missouri, one must refer back to the common law to
ascertain if the duties of the office cf the ciity clerk
of Edina and those of the judge of the probate court are
incompatible, conflicting or inconsistent. In reference
to this matter, 46 C. J., pp. 941, 942, Sec. 46, states
as follows: )

"At common law the holding of one office

does not of itself disgualify the incumbent

from holding enother office at the same

time, provided there is no incoasistency

in the funetions of the two offices in gues-

tion. But where the funetions of two of-

fices are inconsistent, they are regarded

as incompatible. The inconsistency, which

et common law makes offices incompatible,

does not consist in the physical impossibility

to discharge the duties of both offices, but

lies rather in a confliet of interest, as

where cne is subordinate to the other and

subject in some degree to the supervisory

power of its incumbent, or where the incum-

bent of one of the offices has the power to

remove the incumbent of the other or to

sudit the accounts of the other. The guestion

of incompatibility does not arise when one of
 the positions is an office and the other is

merely an employment."
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In the ocase of State ex rel, Walker, Attorne
General v. Bus, 135 Mo, 325, 1. ¢. 338, the court sasid:

"The remaining inquiry is whether the

duties of the office of deputy sheriff

and those of school director are so in-
consistent and incompatible as to render

i1t improper that respondent should hold

both at the same time. At common law the

only limit to the number of offices one

person might hold was that they should be
compatible and consistent. The incompati-
bility does not consist in a physical inability
of one person to discharge the duties of the
two offices, but there must be some incon-
sistency in the funetions of the two; some con=-
flict in the duties rejuired of the officers,
as where one has some supervision of the other,
is rejuired to deal with, control, or assist
him,

"It wes said by Judge Folger in People ex rel.
v. Green, 58 N. Y. loc. c¢it. 304: '"“here one
office is not subordinate to the other, nor

the reletions of the one to the other such as
are inconsistent and repugnant, there is not
that incompatibility from which the law de-
clares that the acceptance of the one is the
vacation of the other. The force of the word,
in its epplication to this matter is, that from
the natures and relations to each other, of the
two places, they ought not to be held by the
seme person, from the contrariety and antagonism
which would result in the attempt by one person
to failthfully and impartially diescharge the
duties of one, toward the incumbent of the
other. Thus, a man may not be landlord and
tenent of the same premises, He may be land-
lord of one farm and tenant of another, though
he may not at the same hour be able to do the
duty of each reletion., The offices must sub-
ordinate, one the other, and they must, per se,
have the right to interfere, one with the
other, before they are incompatible at common
law, '™
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Seotion 6093, R, S. Mo, 1929, reads as follows:

"All cities and towns in this state
containing five hundred and less than
three thousand inhabitants, and all towns
existing under any special law, and have
ing less than five hundred inhabitants,
which shall eleot to be cities of the
fourth class, shall be cities of the
fourth class."

Since the population of £dina, according to the
last Federal Census of 1930, is only 1,532, it should be
classed as a city of the fourth class. In cities of the
fourth class, Section 6968, R. 3. Mo, 1929, sets out the
method of the election of the city clerk and prescribes his
duties as follows:

"The board of aldermen shall elect a
clerk for such board, to be known as the
city clerk, whose duties end term of
office shell be fixed by ordinance,

Among other things, the city clerk shall
keep & Jjourmel of the proceedings of the
boerd of aldermen. He shall safely and
properly keep all the records and papers
belonging to the ecity whioch may be en~
.trusted to his care; he shall be the
general accountant of the oity; he is here-
by empowered to administer official oaths
and oaths to persons certifying to demands
or claims ageinst the city.”

In setting out the duties of the probate judge,
Sections 2046 and 2068, R, 5. Mo, 1929, read as follows:

"Sec, 2046. - Said court shall have éuril-
diction over all matters pertaining to
probate business, to granting letters
testementery snd of administration, the
eppeintment of guardians and curators of
minors and persons of unsound mind, settling
the accounts of executors, administrators,
eurators and guardians, and the sade or
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leasing of lends by administrators
curators and guardlens, and over ail
matters relating to apprentices; and
such jJudges shall have the power to

solemnize merrieges,”

"Sec. 2068, ~ Probate courts, in the ex-
ercise of their Jurisdiction, shall be
governed by the statutes in relation to
administration, to guardians end curators
of minors and persons of unsound mind, to
apprentices, and such laws as may be enacted
defining an& limiting the prectice in said
courts,." '

In reading the duties of the city clerk and the duties
of the probate Jjudge as ebove set out, it can be readily seen
that the duties do not confliet and are not incompatible or
inconsistent, and either is not a subordinate of the other.

ONCLU.

In view of the above authorities, it is the opinion
of this department that Charles E. Normile can hold the
office of Probate Judge of Knox County and also can hold the
office of City Clerk of the City of Edine at the same time,
although there are some authorities which by innuendo and
dictum cleim that it is against public poliey.

Respectfully submitted

We J« BURKE

Assistant Attorney General
APPROVED:
J., B, TATLOR

‘ -
(Acting) Attorney General
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