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The probate judge of a county under 20v , ooa 
population may be city clerk of a city under 
200,000 popula tion at the same time . 

December 9, 1938 

Honorable William E. Stewart 
Prosecuting Attorney 
Kllox CoWlty 
Edina , Missouri 

Dear Sir: 

We have your letter of December 7, 1936, which 
reads as follows: 

"Charles E. Normi~e T/8.8 elected Probate 
ludge ot Knox County at the last general 
electi.on and will qual.it"y !or that 9tt'ioe 
t he lat ot January. Normile now is and 
has been tor several years City Clerk, 
appointed to that position by the Board 
ot Aldermen of the City of Edina. At the 
regular meeting of t he board last l::onday 
night Normile inf~rmed the board that he 
did not intend to resign and would hold 
t he office of City Clerk and a lso the 
office ot Probate Judge . They have re­
quested me to write tor an opinion on t he 
matter and know if it ia legal tor Normile 
to hold both offices at the same time. I 
would appr eciat e it it you would give me 
rour opinion before the first ot the year." 

According to the Federal Cenau• o~ l930, Knox 
County had a population of 9,658. The pop~ation ot the 
city or Edina is 1,532, which designates the city as a city 
ot the fourth olaaa. 

The holding of two offices such as city clerk an4 
probate Judge is not expressly forbidden 1n counties and 
cities under 200,000 population, as set out in Section 18, 
Article IX, of the Constitution of Mi ssouri, which reads 
as tollowa: 
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"In cities or counties having more than 
two hundred thousand inhabitants . no per­
son shall , at the same ttme , be a state 
off icer and an officer ot any county. oity 
or other municipality; and no person shall, 
at the same time , till t'..-o municipal offioea. 
either i n the same or different munioipali• 
ties; but this section shall not apply to 
notaries public , Justices of the peace or 
of ficers of the militia." 

In the case of Nickelson v. City or Har din. 221 s. w. 
358, l. c. 360, the court said: 

"This court once stated (State ex rel. 
v. Wataon , 71 Ko. loo. cit. 473) that it 
had ' gr ave doubts ' of the correctnesa ot 
the construction which we ar e now asked to 
put on section 18 of article 9. · 

"The question i s not free from difficulty. 
but v;e are ot opill1.on that the proper con­
atruction of the section is that it appliea 
only 1n counties and cities having more 
than 200 , 000 inhabitants. This disposes ot 
t he onl y question presented by the briefs." 

In this case the court held that the city marshal 
and the township constable performed duties that _.re not 
incompatible. inconsistent or subordinate to each other. 
In the case of a marshal and constable a situation is more 
likely to occur where their duties may contliot. but the 
court held that their duties were not incompatible. 

There is no question but that both a city clerk and 
a probate judge are public offioera even thoug~ one acta 
in a ~udioial capacity and t he other i n a mi~ieterial 
oapaoitJ. The rule in determining it one is a pub11c 
offi cer is set out in Hasting v. J asper County , 282 s. w. 
700, 1. c. 701, where the oourt said: 

"The individual who is inTested with the 
authority and is required to perform the 
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duties is a public otf1oer. The authori­
t ies all agree , substantial ly, that, it 
an officer receives his authority tram 
the law, and discharges some of the func­
tions of government , he will be a public 
officer. State ex rel . Hamilton v. Kanaas 
City, 269 s. w. 1045 , 303 Mo. 50 , loo. cit. 
6'1; Gracey v . St . Louis, 111 s. w. 1159, 
213 Mo . 384 , loc . cit . 3~4; State ex rel . 
Walker v. Bus, 36 s. W. 631, 136 Mo. 325 , 
loo . ott . 331, 33~. R. A. 616." 

Si nce the holding of the ottice of probate judge 
and the otf ice of city cle~k of Edina , l lissouri, i s not 
prohibited by Article IX, Section 18, ot the Constitut ion 
ot M1ssou~1, one must refer baok to the common law to 
ascertain if the duti&s ot the office of the city clerk 
ot :idina and thoae of the judge ot the probate court are 
incompatible , confl icting or inconsistent . In referenot 
to thia matter, 46 c. J ., pp. 94.1, 942, Sec. 46, state• 
as f ollotrs: 

"At common law the holdi ng of one off ice 
does not of itself disqual ify the i ncumbent 
from holding another office at the same 
time , provided t here is no inconsistency 
in the tunotions of the t wo otfioes in quea­
t i on. But where the functions of two ot­
f i oee are inconsistent , they are regarded 
as incompatible . The inoonsistenoy. which 
a t common law makes offices i ncompatible, 
does not consist i n the physical imposs ibility 
to discharge the duties ot both off ices , but 
lies rather in a conflict of i nterest. as 
where one is subordi nate to the other and 
aubject in aome degree to the supervisory 
power of its incumbent . or where t he incum­
bent of one of the oftioes has the power to 
remove the incumbent of the other or to 
audit the aocounts ot the othe~. The ques t l oJl 
of incompatibility does not ari se when one ot 
the positions is an office and the other is 
merel7 an employment . " 

' 
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In the case or State ex rel. Walker, Attorner 
General v. Bus , ~~5 Mo. 325, 1 . o. 338, the court said: 

"The r emaining inquiry i s whethar the 
duties or t he office ot deputy sheriff 
and those ot school director are so in­
consistent and incompat~ble a s to r ender 
it improper that respondent should hold 
both at t he same time . At common l aw t he 
only limit to t he number or offices one 
person might hold was that they should be 
compatible and consistent. The incompati­
bility does not consist i n a physica l inability 
ot one per son to di schar ge the duties ot the 
t wo otfioes , but t her e mus t be some incon­
s istency in the functions ot t he two; some con­
f l ict i n t he duties re~uired of the ottioers, 
aa where one has some supervision of the other, 
i s re1uired to dea l with, contr ol, or assist 
him. 

"It wa s said b y Judge Folger in People ex rel. 
v. Green , 58 N. Y . loc . cit. 304 : ' ~'!here one 
offioe is not subordi nat e t o t he other, nor 
t he r el a tions of the one t o the other such aa 
are inconsistent and r epugnant, t here i s not 
t hat i ncompatibility from whi ch the l aw de­
cl ares that t he accept ance of t he one i s the 
vacation or the othe~. The force ot the word, 
i n its application to this matter is, that tram 
t he nature and rel a tions to eaoh other, ot the 
t wo pl aces, t hey ought not to be he l d by t he 
s ame pers on , from t he contrariety and antagoniam 
which would result in the attempt by one person 
t o faithfully and impartially di schar ge the 
duties ot one , toward the incumbent of the 
other. 'rhus, a man may not be l andlord and 
tenant of t he same pr emises . He may be land­
lord of one farm and t enant of another, though 
he may not at t he same hour be able t o do the 
duty of each r el a tion. The otfioea must sub­
or dina t e , one t he other , and t hey must, per ae, 
have the right to interfere, one with the 
other, before they are inoompatible at oommon 
law.'" 
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Seotlon &0~3. a. a. Mo~ 1?21, reads as follows: 

"All cities and towns in this state 
containing f ive hundred and less than 
three thousand inhabitants, and all towna 
existing under any speoial law, and hav­
ing less than f ive hundred 1ahabitants , 
which shall ~leot to be cities ot the 
fourth class , shall be cities ot the 
fourth olaaa. " 

S~noe the population of Edina, a ccording to the 
laat Federal Census of 1930, is only 1 , 632 , it should be 
olaaaed as a oity ot t he fourth ola aa. In oitieo or the 
fourth olaas , Section 6~68, R. s. Mo. 1~29 , aets out the 
method or the election of the city clerk and prescribes hla 
duties aa foll ows: 

"The board of aldermen shall elect a 
clerk tor suob board , to be known as the 
city clerk, whose duties and term ot 
off ice ahall be fixed by ordinance . 
Among other things , the city clerk shall 
keep a journal of the proceedings ot the 
boar d of aldermen. He shall s afely and 
properly keep all the records and papers 
belonging to t he oity wnioh may be en-

. trusted to hi s care, he shall be the 
gener al a ccountant of the oity; he is here­
by empowered to admin1ater official oatha 
and oaths to persons oertitying to demand• 
or claims against t he city. " 

In setting out the dut~es of the probate judge, 
Section• 20•1 and 2058, R. s . Mo . 1~2~ , read as tollowa c 

"Sec. 20-il . - Said court ahall haTe j ul'la­
diotion OTer all matters pertaining to 
proba'e bus1neas, to granting letters 
testamentary and ot administration. the 
appointment of guardians and ouratora ot 
minors and peraons of unsound mind , settl~DC 
the accounts or executors , adm1niatratora , 
oura,ora and guardians , and the sale OJ" 
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leasing of lands by administrators, 
curators and guardian•, end over all 
matters relating to apprentices; and 
1uch judges shall haTe the power to 
solemnize marriages." 

"Sec. 209, - Probate courts, in the ex­
e-rcise ot their jurisdiotlon, shall be 
governed by the statutes in relation to 
administration, to guardians and curators 
ot minors and persons ot unsound mind, to 
apprentices, and such la~ as may be enacted 
defining and ltm1ting the practice in said 
oourts.tt · 

Ill reading the duties ot the o1 tf olerk and the duties 
of the probate judge as above set out, t can be readi1J seen 
that the duties do not oontliot and are not incompatible or 
ineonaiateat, and either is not a subordinate ot the other, 

qoNOLUSION 

In rtew ot the above authorities, it 1s the opinion 
ot this department tha' Charles E. Normile oan hold the 
of f ioe ot Probate Judge ot Knox County and also oan hold the 
ott1oe ot City Clerk of the City or Edina at the same tlme , 
although there are some authorities which by innuendo and 
dictum clatm that it 1s against public policy. 

Respectfully submitte4 

W. J .. BURKE 
Assistant Attorney General 

APPROVED& 

1. E. TA!LOR . 
(Aot1ng) Attorney General 
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