CIILlES: Gbulea of fourth class can pass and enforc¢ an
- ordinance requiring dogs to be licensed and
MUNICIFALITIEStimmmnized against rables.

August 35, 1938
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lione ROy We Starling
City Attorney
BEldon, Missouri

veur lir, Starlingt

we have received your letter of July 28, which reads
as follows:

"1 am enclosing herewith a cory of Ordi-
nance loe 253 of the Clty of Zldon and
would appreeiate an opinion on whetier a
city of the Fo 'rth Class has the authority
tec pa s and enforce an ordinance of this
kind and requ re every doxz within the City
to be lmmunized, collared, licensed and
tagged recardless of whether or not the dog
is runnin; at large or is beinsz coufiied
within the owners own premises.

"L now have before me a complaint of the
Poundmuster that a certaln i.udividuel witlh=
in toe cii; Lus & 07 on ' is premises waich
is not iL.munized, licensed and tasged as
provided in the enclosed ordinance. 1 learn
that it is couceded tiat this owner does not
allow this dog off (le prewmises but 1s kept
tiiereon and not allowed to run at large over
the streeis.

"it appears tiat by Lec. TOR1 citles of the
fourth cluss are empowered to enforce ordi-
nances regulating, taking, resiraining and
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prohibiting the running at larse of 8
and again by Sed:—Vﬁﬁﬁgfba Toard of Alder-
men may 'mske regulaticons to secure the
gencral health of the Clity'and I wish to
inquire ii by autbority of this and other
statutory authority a city of the fourth

class may require that every dog within
tie City be iged a st _rea as a
q&IEE; a 11

prerequlsite to secur cense or if
such & clty can only make :uch requirements

of dous mging at _lurgee.

Section 7021 R. S. Ho. 1929 dealing with the powers of

the board of aldermen of citles in the fourth class provides in

part that:

"The bouard of aldermen may also tax, regu=
late and restrain and prohibit the running

at large of doms, and provide for their de-
struction when at large coutrary to ordinance,
and impose penalties on tihe owners or keepers
thereof.® (R.S. 1919, Section 8472.)

Prectically t:is same wording was contained in the charter

of trne City of Carthagze which provided that the elty should have

power

"to tax, rezulste, restrain and prohibit tie
running at lerge of dogs or cats and provide
for the impounding or destruction of either
or both and all of them when found runninz at
large contrary te ordinunce.”

In the case of the City of Carthage v. Rhodes, 101 Mo. 175,

from which the above quotation weas taken, the Supreme C urt de-
termined that the right was thereby sivem to the city to inpose a
per capita tax upon dogs by way of & license. In tiils case the
court salids
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"By section 11, article §, of the charter

of the city of Carthage (Sess. Acts, 1875,

pe 169) it is provided that the city shall
have power 'to tax, regulate, restrain and
prohibit the running at large of dogs or

cats and provide for ti:e impounding or de-
struction of either or both and all of them
when found running at large contrary to ordi-
nance.' The power granted in thils section 1s
to tax dogs, and regulate dogs, and is not li-
mited simply to the power to restrain and pro-
hibit dogs frod running at large, and tie ques-
tion is, can thie clty exercise the power to tax
or regulate dogs by requiring the owner or keep-
er of a dog to pay a speciflc sum for a license
to keep suci: dog within the city limits, or in
other words by lmposing & tax per caplta upon
dogs, by way of a license. There being an ex-
press grant of power to regulate, there can ve
no question as to the power in the city to re-
gulate by way of a license for which a specific
sum may be charged, unless the exerclse of the
power is precluded by the coastitutional provi-
sion requiring all property to be taxed in pro=-
portion to its value., Const., arte. 10, sec. 4.

"Taxation may be for the purpose of ralsing re-
venue, or for tle purpose of regulationi where

for the purpose of regulation it is an exercise
of the police power of the state. They are both
distinct, co=existent powers in the state and
elther or both may be exercised through a muni-
cipal corporation. In this case, by the terms

of tiie charter, both powers are granted to the
city of Carthage as to the dogs of that city. The
dog=license tax required by its ordinances 1s eas~-
ily referable to the exercise of the police power
granted, While, in a sense, dogs are property,
and the owner may invoke the ald of the law for
their protection as property o. c¢ivil action, and
by statute they have been made ti:e subject of lar-
ceny, yet, they are a base sort of property, have
ing no market or assessable value, do not enter
into the estimate of ti.e appreciable wealth of tue
state, and never have been considered proper sub=
Jects of taxation for revenue. On the other hand
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thelr almost utter worthlessness in a
crowded city for any purpose except to

please tie whim or caprice of thelr owners,
tie half savage nature and predatory dis-
position of so many of them, renderin: them
destructive of animals of real value, and
their liability to the fatal malady of hy=-
drophobia whiech in so many instances has sent
them abroad as messengers of death to man and
beast, poilnt them out as subjects peculiarly
fit for police regulatione.

"The ordinances in question beinz an exercise
of the police power granted by the state are

not obnoxious to the con:stitutional provision
gquoted, which is not a limitation upon the po-
lice power, obut upon the taxing power of the
state, Without discussing the questlion further
it 1s suffieient to say that tle foregoing
proposlitions are sustalned by the sreat weight
of authority, from which we cite the following."
(Citing cases.)

We must conclude, tnerefore, thaut under the wording of
said Section 7021 as construed by the Supreme Court in the above
case, cities of the fourth: class have the authority to pass and
enforce ordinances rejuiring tnat every doz within such city shall
be collared, licensed and tagged regardless of whether any such
dog is running at large or 1s beiny co.fined entirely on the
owner's own premises. The Carthaze case undoubtedly cives the
power to license dogs within the city whether they are running at
large or note

We now approach the question as to whether or not a city
of the fourt: class can énforce “at part of tie ordinance which
requires all dogs to be immunized aceinst rablese Section 4 of
the ordinance which you enclosed reads as follows:

"At the time of the application of the 1li=-
cense aforesald tle owner or keeper s all fur-
nish satlisfactory proof, in writiang, to the
City Collector that the doz sousht to be li=-
censed has been lmmunized from rabies by ad-
ministration of Anti-Rabic Virus within thirty-
(30) days of the date of the application and
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the City Collector shall issue no license
until such proof is furnished."

As said in the Carthage case, "The power granted in this
section is to tax dogs, and regulate dogs and is not limited sim-
ply to the po'or to restrain an% p;351b§5 dogs from running at
large # # #," We do not find that the precise question as to
whether or not cities have the right to require all dogs to be
immunized azainst ravies has ever been passed upon by any court.
We quote, however, the following general siatement found in 19
ReCeLe 822 which reads as followss

"The keeping of dogs in thiekly settled
municipalities 1s subject to rigid police
regulations without mueh regard to rights

of the owners in such animals as propertye

Beasts which have been thoroughly tamed, and

are used for burden or husbandry, or for food,
such as horses, cattle and sheep, are as tru-

ly property of intrinsic value, and entitled

to the same protection, as any kind of goodse.

But dogs and cats, even in a state of domesti-
cation, never wiolly lose their wild nature and
destructive instincts, and are kept either for
uses which depend on retaining and calling in-

to action those very natures and instincts, or
else for the mere whim or pleasure of the owner;
and therefore, although a man might have such a
right of property in a dog as to maintain tres-
-pass or trover for unlawfully taking or destroy-
ing 1%, yet he was held, in the phrase of the
books, to have 'no absolute and valuable proper-
ty' therein and consequently is not entitled to
the same constlitutional protection as in the case
of other animals. A municipality may accordingly
require all dozs kept or found within its limits
to be muzzled, and provide that all dogs found run-
ning at large unmmzsled shall be summarily killed
and such an ordinance is not objeectionable because
it is in terms in force only upon proclamation by
the mayor of the existence of danger of hydropho-
bia. So also it 1s within the power of a muniei~
pality to require all persons keeping dogs within
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the city limits to register and procure
badges for the same, Such an ordinance
may be enforced by a civil action to re-
cover a penalty, brought by the municipal~
ity against the offender or by the sumary
killing of an unlicensed dog, even upcn the
premises of his owner."

In a recent case decided by the Supreme Court of South
Carolina entitled Ward ve. Town of Darlington, 190 S.E., 826, the
town couneil passed an ordinance to econfine the keeping of cows
within the limits of the towne One of the requirements of the
ordinance reads as followst

"All cows must be tuberculin tested at
least every three (3) years and all cows
must also be kept free from bangs disease."

The court in holding that the c¢ity had the power by ordi-
nance to make such requirements and that the same were reasonable
sald:

"We need not stop to consider whether the
town council had power to pass an ordinance
to regulate the keeping of cows withln the °
limits of the Town of Larlington.

"Section 7233, vole 3, Code, 1932, gives the
authority in these wordsi:

"1pPower to Enact Rules or Ordinances for Po-
lice Govermmente=The city councils and town
councils of the eities and towns of the State
shall, in adcition to the powers conferred by
their respective charters, have power and auth-
ority to maeke, ordain and establish all such
rules, by-laws, regulations and ordinances re-
specting tre roads, streets, markets, police,
health and order of said cities and towns, or
respecting any subject as shall appear to them
necessary and proper for the security, welfare
and convenlence of such cities and towns, or
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for preserving health, peace, order and
good govermment within the same.!

"It was for long the eztablished rule in
this jurisdiction that the reasonableneas
of a munieipal ordinance, which on its face
declared it to be mwmblo‘ could not be
inquired into by the courts.”(Citing caszes)

"That rule hes been superseded in this jur=-
isdiction, and others, by the more logical
rule that the courts may ingquire into the ae=
tion of tue munieipality to determine whether
it has exercised its power in accordance with
the constituticnal and statute laws of the
United States, and the several states, and
mey determine whether its ordinance ls rea-
sonable,"

e & » #We hold that the ordinance is not un-
constituticnal on any of the grounds urped by
plaintiffss It is not arbitrary, nor discrim-
inatorye It is a legitimate excrecise of the
police power vested in the Town Counsil."

1t is also the rule in Misscuri as it i1s in practically
all of the states that cities can, under their police power, pass
any reasonable ordinances for the protection of its inhablitantse
If the provisions of any such ordinance in question are not une
reasonable, it will stande On this guestion the Supreme Court
of M.ssouri in the case of Bellerive Inve Coes v. Kansas City, 13
Se.We (84d) 623 saids

"In other words, the reascnableness or un-
reascnableness of an ordinance is to be de~
termined from the whole and entire terms and
provisions of the ordinance in the light of
the evils, dangers, or hasards at whiech it
is aimed and directed. As 1s sald in 43 C.J.
308: 'The courts will have regard to all the
circumstances and subjects sought to be ate
tained, and the necessity which exists for
the regulations'
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"Purthermore, the presumption is always

in favor of the reasonableness of a muni-
cipal ordinance or regulation, and every
intendment is to be made in favor of the
reasonableness of the exercise of muniecl~

pal power to make regulations pursuant to,

and in promotion of, its police powersj and
the burden of proof to siow the unreason-
ableness of a municipal ordinance or regu-
lation rests upon tie person asserting it,
unless, of ccurse, its unreasonableness 1is
apparent upon its faces 43 C.Je 310, 31l.

As 1s aptly said in Hu-rigm & Reld v, &u-
m 224 ﬂiﬂh’ 56‘? 569’ HeWia 30'

(35 A.L.Res 142): 'The generally accepted

rale is that a presumption prevails in favor
of the reasonableness and validity in all
particulars of a mmnicipal ordinance unless

the contrary.is shown by competent evidence,
or appears on the face of the enactment,' It

is sald by our own court, in S8t. Louis ve
Theatre Cos, 202 Mo. 690, 699, 100 S.W, 627,
6203 'It is true that a court can declare

an ordinance unreasonable upon its face, by

& mere inaspection of the ordinance, if the
ordinance upon its face chances to be of

that characters (City of Hannibal ve M. &

Ke Tels Coey 31 Hoe ADPe loc. cite 38, and
cases cited,) iut courts move cautiously

in such cases. (Commonwealth v, Robertson,

5 Cushe (lMasse) 4358,) And it is further true
that the courts can and will declare ordinances
unreasonable, upon the showing of a state of
facts which makes them unreasonsble, (Citing
casese) * # # Unless the unreasonableness of
the ordinance is apparent upon the face therecf,
the burden is upon the person asserting it to
be unreasonable to so show by the factse These
facts have not been developed in this case.+ # #
To our mind the party attacking tie valldity of
an ordinance upon the ground of its unreasonable-
ness, mast clearly show the facts, before the
gourts can acte'"

We do not think that 1t can posaibly be said that an ordi-
nance requiring dogs to be immuniszed against rables 1s an unrea-
sonable requirement on the part of any citye Such an ordinance
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is obvioualy designed to protect the health and welfare and
the lives of the lnhabitantse Even though a particular dog

is generally confined in the premises of tre owner, it is not
beyond all possibility that such a dog might occasionally break
loose and escape, Delivery boys, postmen, neighbors and visi-
tors go on the premises and are all thereby endangeredes The
owner of such a dog himself could be harmed, The purpose of
the ordinance very apparently is designed to protect the citi-
zens, of which the owner is one, and any ordinance designed to
" accamplisii such & purpose cannot in our opinion be called un=-
reasonablees

¥e conclude, therefore, that a city of the fourth class
bas the authority to pass and enforce an ordinance requiring
dogs to be periodically ilmmunlized again:t ravliese

CuHCLUSLON

Our conclusion is tiat Sectliom 708l, R.3. Mo. 1929 auth-
orizes citles of the fourti: class to pass and enforce ordinances
requiring every dog within any such city to Le licensed and im-
munized azainst rables whether such dog ls confined entirely
to the premises of the owner or not,

Respectfully subuitted

Jde F. ALLEBACH
Assistant Attorney Genseral

ArPROVEDs

Je B, TAYLOR
(Aeting) Attorney General
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