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OITI ES: tc~,ties of fourth c l a s s ca n pa~a a nd enforce an 
ordinance requi ring dogs to be ~icensed and 

MU NI CIPALITIES ~nized a ga i n s t rabie s . 

uon . Ro J \i . ~tar l i ng 
City Att or ney 
El do,l , t'i ~oouri 

vo~r ljr . Starl ing & 

Augus t 3 , 1938 

\ c have recei ved your l e t t or o f Jul y 28, which r eads 
a s follows& 

"I am enc losing herewith a c 1 y of Ordi­
na nce No . 253 o£ t r o City of l r on and 
wo 1ld appr eciate an opi n1 .n ~n whetl er a 
ci ty of t;:.e 1• .. rt~ .. l ass b-::~ t e autl"or1 ty 
t o pa s and enforce an ordinance of thi s 
kind atld r equ re ever ) <.l.o; wi thin tho .:ity 
t o be immuni zed , c o l l a red , l 1cenoed and 
ta~ged re ;ardle s a of whe ther or not the dog 
i s :runnin .:; at larr:;e or .is bei n,., co 1fi Jed 
w1 t irl.n the owner~ own pr emise s . 

n .L now have be foro me a c o., plaint ot t he 
Pounamu s ~er tt~t n cert~in i .di,ldukl i t l ­
in t t .e c ~\., .. d:. S u o on is prom Lses w. 1ch 
i s not 1 . .muru.zed , licensod and t a ~ed a o 
pr ovided in ~no enc l o sed ordinance . I l earn 
tr~t 1 t is co.c eued t ut tt~~ owner does not 
allow t.t-..1s dog ':>ff i ie preu .. 1se a out. 1 s ke pt 
t .... ereon and not a l l owed to run ~ t larr.:e over 
t he atroe~..s . 

"I t appea1•a t 1 ttt b} .ec . 7021 c1 tics of the 
fourth clu s s a re empowered t o enfor ce ord1-
m.lnces r egula tin~, ttlkin, , r e str ai ning and 
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~rolubit~~ t he runn1n1 at large of doGs 
and ag~ by Sec . ~023 ~ e . oar d of Ai a er­
men may 'make regul ati .n s to oecure the 
ge 1c.ral hea~th of the C1ty ' o.nd I wish to 
inquire if by au t hority of t h is und other 
etatutory authority a ci ty o~ t he fourt h 
clnss maJ: require t hat eve.r y dog within 
t Le City -be inmunizod a,lain:.; t rabies a·s a 
prerequ.1eite to the securing a license or 1.t 
such a ci ty ctm only mako such requirements 
of dogs "SlWD1IJ . .5, at lt..rgo . " 

Secti on ? 021. H. ~. l!o. 1929 deal ing with the power s ot 
t he board of aldermen of c1t 1eo in t ho fourth class pr ovidea in 
part t hat: 

"T"ne bourd of a l clermcm may aleo tax. r egu­
lat e und restrain and prohibit the runni ng 
at l&rge of do~e, anc provide for their de-
a true tion when u t llarge oon trar ~ to ordinance, 
and 1mposo penaltt oa on t re ownor a o.r lte0~ra 
t hereof . " (R. s . 1919• sec t ion 8472.) 

Prac tically t 1 i s same wording was contained in t he charter 
of t1~e City of Carthage which provided t hat the c it·;· should ht1ve 
power 

"to t ax, regul~te , r ostrain and prohibit t l e 
running at lur~e of do ~ a or cats and provide 
for t he ~oundin3 or destruction of either 
or both and all of t hem when f ound runni n1 at 
large con trarj t o ordinunee . " 

In t he case of the City of Carthage v. Rhodes. 101 o . 175, 
from which the bove quota t 1 on wa.a taken, t.he Supr eme C .1rt de­
ter.minod that the rigtLt was thereby ~iven to t he city to ~poae a 
por oapi ta tax upon dog a by WaJ of a l i cense • In t i d. s case the 
court aai d a 
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"By section 11, arti cle 5 , or the charter 
ot the city of Carthage (Seas . Acts , 1875, 
P• 169 ) it is provided that t he city shall 
have power 'to tax, regulate, restrain and 
prohibit the running at l arge o£ dog s or 
cats and provide for t l'e impounding or de­
struction of either or both and all of them 
when found running at l arge contrary to ordi­
nance.' The power granted in t h is section is 
to tax dogs , and regul a te dogs , and is not li­
mited s impl y to t he power to restrain and pro­
hibit dogs fro·~ running ail l a r ge, and. t e ques­
tion is, can t e city exercise t he power to tax 
or regulate do s by requiring the owner or keep­
er of a dog to ·pay a specific sum for a license 
to keep such dog within the city limits, or in 
other words by imposing a tax per capita upon 
dogs , by way of a license. There being an ex­
press grant of power to regul ate, there can oe 
no question as to the power in t he city to re­
gulat e by way of a license for which a specific 
sum may be charged, unl ess t he exerc i se of the 
power i s prec~uded by the consti tutional provi­
sion requiring all property to be taxed in pro­
portion t o its value . Cons t ., art . 10, sec . 4 . 

"Taxation may be f or t he purpose o£ raisi ng re­
venue, · or for t Le purpose of regul a tion; where 
for the purpose of regul a tion it i s an exercise 
of t he pol ice power of the s tate . They are both 
distinct, co- existent powers in the state and 
either or both ~ay be exercised through a muni­
cipal corpora tion . In t~is case , by the terms 
of t~)e charter, bot h powers are grant ed to the 
c i ty of Cartna ,r;e a s t o the dogs of t hat city. The 
dog-license tax required by i t s ordinances is eas­
ily ref erable to t he exercise of t be police power 
granted. ~bile , in a sense, dogs are property, 
and the owner may invoke t h e aid of the law for 
t heir protection as property 0 civil action, and 
by s t atute t hey ht..ve been made t lle subject of lar­
ceny, ye~ , they are a base sort of property, hav­
ing no market or assessable value , do not enter 
into t he estimate of t Le appreciable weal th of ~~ 
state, and never have been con s i dered proper sub­
jects of taxat ion f or revenue . On t he ot her hand 
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t heir a1mos t utter wort hlessness in a 
crowded city for any purpose except to 
please t !.e wh im or caprice or their owners , 
t .i::e hal!' savage nature o.nd predatory dis­
posi tion of so m~oy of t hem, r enderin · t hem 
destructive of un~als of real value, and 
t heir liability ~o the fatal ma lady of hy­
drophobia whi ch in so many i nstances has sent 
t hem abroad as messengers of death t o man and 
beast, point them out as subjects peculiarly 
fi t f or pol i ce regul ation . 

"The or dinances in ques tion being an exercise 
of t he police power ~anted by t he state are 
not obnoxious to t he con ~ titutional pr ovis i on 
quoted, which is no t a lLmitation upon the po­
l ice power , bu t upon t he taxing power of the 
state . Without d iscussing t he question further 
it is sufficient to say tha t t l.e .foregoing 
propositions are su sta i ned by the -r eat wei ght 
of authority, f rom which we cite t he fo llowing . " 
(Citing cases . ) 

le must conc lude, t .nerefor e , t hu t \Ulder t he wording of 
said Section 7021 as construed by the Supreme Court in t he above 
case, cit i es of the f ourt h class have t he authori t~ t o pa ss and 
enforce ordinances re'luirin.g t nat every dog witLin such city shull 
be col l arod, licensed and tagged regardless of whet her any such 
dog is runnlng at l arge or i s beino co Jfi ned entirely on the 
owner ' s own premises . The Cart hage case undoubtedl y gives the 
power to l i cense dogs within th e c i ty whether t hey are r unning a t 
large or not . 

We now approach t 11e quest.1.on as to whether or no t a city 
of the fo~-trt · class c~1 ~nforce ': .. at part of t __ e or dinanc e which 
requires all dogs t o be L~unized o. ,ainst r abies . Section 4 of 
t he or dinance wl1ich you encl osed read s a s fo llows: 

"At t h e t~e of t he a ppl ication of the li­
c~nse aforesai d t l e owner or keeper s • all f ur ­
nish satisfactor y proof , in wri ti 1g, t o t he 
C.1. t y Collector tl·at t ee do ,· sou ~h t to be li­
censed has been immunized f r om rabies by ad­
ministration o.f Ant 1- Rabi c Virus wi thin t h i r ty­
( ~0 ) days of t he dat e of ti1e applicat i on and 
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the City Co~leotor shall issue no lioenae 
until auch proof is furnished." 

Aa aaid in the Carthage case, "The power granted in thi s 
section is to tax dogs, and re~latehioit and ia not limited s~ 
ply to the power to restrain an pro b dogs from running at 
large * * *•" We do not find that t he precise question as to 
whether or no t c1 ties have the right to require all dogs to be 
immunized agains t r abies has ever been pa.aaed upon by any court. 
We quote, however, the following general s t atement found 1n 19 
R.~.L. 822 which reads aa -followal 

"The keeping of dogs in thickl.y settled 
municipalities is subject to rigid police 
regulations wi~aut DlUCh regard to rights 
of the owners in such ~ilt;ala aa property. 
Beas ta which have been t horoughly tamed, and 
are used tor burden or husbandry, or f or .food, 
aueh as horses, cat tle and sheep, are as tru-
ly property of intrinsic value, and entitled 
to the same protection• as any kind of goods. 
But dogs and cats, even in a state of domesti­
cation, never whol~y lose their wild nature and 
destructive instincts, and are kept either for 
usea which de pend on reta1.n1ng and calling in­
to aetion t hose very natures and instincts, or 
else .for the mere whtm or pleasure of t he ownerJ 
and therefore, although a man might have such a 
right of property in a dog as to maintain trea-

. pass or trover for unlawfully taking or destroy­
ing it• yet he was he~d- in t he phrase of the 
books- to have 'no absolute and valuable proper­
ty' t herein and conseque ntly i s not entitl.ed to 
the ~• constitutional protection aa 1n the case 
of other antm.l.a. A municipall ty may aco.ordingl,­
require all dog s kept or 1'o.Ulld w1 thin 1 ts 11m1 ta 
t o be muzzled, and provide tba t all dogs found run­
ning at large unmuzzled ahall be summarily kil.led 
and sueh an or~ance is not objeot1on~ble because 
:l t i • in t~!.''ltui in toree on].y upon proclamation by 
the mayor of the en a tence of da...1ger of cydropho­
bia. So also it• is within the power of a mun~e1~ 
pality to require all persona keeping dogo within 
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the c~ty 1tmits to register and procure 
badges for the same. Such an ordinance 
may be en!'orced by a civil action t o re­
cover a penalty , brought by the municipal­
ity against the offender or by t he snllllJl8ry 
killing of an unlicensed dog, even upcn tbe 
premises of his owner . " 

... -... 

In a recent case decided by t h e Supreme Court of South 
Carolina entitled Ward v . Town of Darlington, 190 S.E. 826, the 
town council passed an ordinance to confine the keeping of cows 
within the l1m1 ts of the town. One of the requir ement s of the 
ordinance reads as followst 

• Al.l cows must be tuberculin tested at 
least every t~~ee ( 3 ) years and a ll cows 
must also be kept free from bang s disease . " 

The court in holding that the city had the power by ordi­
nance to make such req'W.l-ements and that the aame were reaaonabl e 
said& 

•we need not stop to consider whether the 
town counc i l had power to pass an ordinance 
to regula ~e the keeping of eows w1 thin the • 
limits o£ the Town ot Darlington. 

"Section 723S, vol. 3, Code, 1932 , gives the 
authority 1n these wordst 

" ' Power to Enact Rules or Ordinances for Po­
lice Government.-The city councils and town 
councils of the ci t ies and towns of the State 
ahall, in a daition to the powers conferred by 
their respective ch arters, have power and auth­
or! ty to make, o.rdain and establish all such 
rules, by• laws, r egulation• and ordinances re­
specting t~e roads , streets, market s , police, 
health and order of said cities and towna, or 
reape-cting any subject aa ahall appeal' to them 
neceaaary and proper for the security, we1fare 
and convenience o£ such citie s and towns, or 
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~or preaorv1.ng heal tn.. peao•, order and 
good government wit hin ~e same.• 

•tt wu for long the e s tabliahe4 rule 1Jl 
tbl.a Jur1ad1ot1on that the reaaone.bleneu 
ot a Jl\m1o1pal ord1nan~. which on 1 ta face 
dec.lared it to be reaaonabl.e coul d not be 
1Dqu1red. into by the court a. & ( Citing case's.) 

"That rul.e baa been superseded 1n thia jur-
1ad1ot1on~ and othera, by the more logical 
rule that t h e oou·rts may inquire into the ac­
ti.OD of t ..ue ~c1pal1 ty to ·determine whether 
1t bas exercised ita. power in accorclanee with 
t he constitut i onal and statute lawa ot the 
Urtited States. 8Dd tile several atatea, and 
may determine ll'hetheP ita ordinance ie rea­
aonabl.e." 

•..- ~· it -ctWe hold that t he ordinance ia not. un­
co.net1tut1onal on any ot t he grounds urged by 
plaint iff a.. It ia not arb1traJ'7, nor d1acr1m-
1.nat.ol"J• It 1s a legitimate exerciae of the 
pollee power veste'- 1n t Town Council.." 

It 1a also ~he rule 1n Miss ouri aa .1t 1a in pra~ticall7 
all of' the atatea t hat cities can, under their pollee power, pa•• 
aD7 re&aona.ble ordillaacea tor tb.e protection of its 1nhab1tanta. 
I~ the p~via.Lona of &rJ¥ auch ord1nan" 1n question are not un• 
r...oua.bl.a_,. it will ata!Jd. On t hia question t h e supreme Oourt 
o~ tl .... a-.our1 1rl the e&'1118 ot Be·ll~ve Inv. Co. v. ltanaaa City• 1a 
s.w. (ad) &18 aaida 

"ln other words• t he reaaonablene:a• o-. un­
reaaonablelleaa ot an ordinanc.e 1a to be da­
termin«l frcm the whole and enti-re terma and 
prov1a1one of the orclln&l'lee 1.n the light o~ 
the evils, dangers. o:t- baurda at whioh it 
1a aimed and directed. Aa 1a aaid 11l •3 C.J. 
abat ' 'rhe courta w1U have n gard to al.l the 
c1roumataneea and aubjeo~a eought to be at­
b.ine4. and the nec.aalty Which ttnata for 
the regula t1on.' 
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"Furthermore.,_ the preaumption ia alwa'Y'• 
1n favor o~ the reaaonabl.eneae of a muni­
cipal ordinance or re8'1lat1on. aDd everJ 
1ntelldmut ia to be made 1n favor ot the 
rea.onable:neaa ot th• exerc1.. ot munJ.o1-
pal poW&r to make regulati.ona purauauat to. 
and 1n pramot~on of# 1ts police powere J and 
the burden ot proof to ahow the unnaaon­
ablen••• o~ a munic~pal o~nanoe or regu• 
lat~on resta upon t he pereaa aeaerting it• 
unleaa,. of course# 1te unreaeonableneaa 1·• 
apparent upon i 1; a face . 4.3 C. J . ~10, ~U. 
Aa ica apt~y aaid 1n lfal"rigan & Reid v. Bur­
ton, 184 w.c~ 56•• 56~. 1e5 u.w. 60~ ea 
(33 A.L.R. 142) t ' The generally accepte4 
rule 1a that a preaumpt1on prevails 1n favor 
ot the reaaonablenose and valldi ty 1n all 
particulars of a municipal ordinaace unleaa 
t he contrary. i a shown by competent evidence., 
or appears on the faae ot the enactment.• It 
1a aa1.d by our 01m court. 1n st. Louie v. 
~tre Co., 902 Mo . 6SK>., 699• l.OO s.w. 62'7, 
6291 'It is true that a court can deolaN 
an &rd1nance unreasonable upon 1 t a .tac.,, by 
a mere inspection of the c.rtU.nanc.._ U the 
ordinance upon i ta .faee onances to be ot 
tbat cbaraete~., (City o~ Bannibal v. M,. & 
K~ Tel. Co., 31 Mo. APP• loc. cit. a2, and 
oaee.a o1'ted,.) · t courts move caut1oual7 
1n eueh caaea. ( Oammonwe&l th v. Roberctecm. 
5 Cuah. (J4asa.·) 6&8.) And it 1a .fur-ther true 
that the courts can and will deolare oMinanoea 
unreaaonable. upon the ahowlag or a atate of' 
.tacta which makea them unreaaonabl.e. (01thlg 
e&aea.) * * * Unless t he uareasonable~esa of 
tho ordinance 1• apparent upon the face t hereo£ .. 
the burden ia upon the p&rson aaa•rt1n.g 1t tO 
be unrea-aonable to ao ahow bJ the taota.t The.. _ 
ta.ot• have not been deYel.Oped in thia c•a••* ~ 9 

1'o our mind the party attaekirlg t he v.al1d1 ty ot 
an ol'dinanoe upon the ground ot 1 ta Ull]!lteaaonable­
neaa., Jmtat clearly ahow the facta., be-tore the 
~ourts ~an act.•• 

We 4o not think tllat 1 t can poa•1'b~7 0. aa1d that au ordi­
nance re:qu1r1ng doga to be immuni.s..ed against rabiea 1.a an unrea­
aonable re~en-t on the p~ of any c1 q Such an o~nanoe 
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1a obv!.oul'lJ a.•1gned to protect the health and welfare and 
t he l i ves of the 1Dhab1tsnta. Even t hough a p t i cular dog 
1a genera,ll~ coDt1ned ill t he preoiaea o f: ·Ci.be OWller,. it !a no t 
beyond all poaaib111ty that such a dog m1(nt occaa1onall7 break 
loose and eacape . Dell very boy a. postmen, neighbora and vial­
tors go on the prem1aea and are all tb reby endangered., The 
owne~ ot such a <log himHlt could be harmed. '!'he purpo.. ot 
the ordinance very apparently 1a deaigned to protect the c1t1-
aena. or which t he owner 1a one. and an7 ordinance designed to 

· accanpliah w.oh a pur pos cannot 1n our op1n1o.n be oal.led un-
reasonable . · 

·• conclude , thoreforo, that a city of the fourth claaa 
baa t he a ut.a..ori ty to p as and enforce an ord·in&Jlce re.quirirag 
dogs to be periodie~y immunized again ut r a bi ea. 

Our concluaion 1a that section· '7021. R. S. Mo . 1929 auth­
orise• c i t1ea or ~e f uurtu olaaa to paaa and eDforce ordinanoea 
req~r1ng e very dog within any 3UCh city t o be liceneed and im­
munized againet rabi es whether auoh dog 1a cont1ned entirel7 
to t he pr i sea or ·tne owner or not. 

BeapeoU\lJ.ly aub:::dtted 

J • F. ALLEBACH 
Aaai atallt Attorney Genel"&l 

At-PROVEDI 

3. B. mua 
(Aoting ) Attorney General 


