
/ v 

COUNTY- OFFICERS:--Need not devot e all of their time to office unless 
· necessary t o fully d ischur ge duties. Forfeits office 

by appointing relative to render service to the 
State. 

Honorabl e Lloyd c. s tar k 
Gover nor of Missouri 
Jeffers qn City, Mis souri 

Dear Gover~or St a r k : 

January 4 , 1938 

FILED 

f ;-" ,:_} 

We wish to a c1mowledge your request f or an opin.:.on u nder 
date of "'ecember 30 , 1937, a s fol l ows : 

"Will you please t;, i ve me your opini on on 
t he Loll owing que stions: 

1. Is a County Trea surer , or any other 
e l ective county officer , required by law 
to devote all of his or her time in the 
per formance of t h e duties of t he of fice? 

2 . Am I correct in my belief tha t a 
count~ officer forfe its the office if he 
or she appoints a rel a tive with in the 
fourth degree , either by consane,uinity 
or affinit y , to r ender ser \· i ce to the 
St a te in ~is or her offi ce? " 

'te have examined the sta t u tes with respect to a ll ele cti ve 
county of ficers and fail to find any pr ovision requiring t hat they 
devote all of their time to t he perf ormance of the duties of t heir 
off ice . 

In 46 corpus Juri s , s ection 307, page 1037, we f i nd the 
f oll owing statement with reference to off icers engaclnG in other 
occu pations . 
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"Officers need not , i n the absence of a 
provision of l aw to that eff ect, devote 
all their t i me to the perf~rmance of 
their officia l dut ies, but may engage in 
other occupations . " .. 

I n the case of St ate vs . Hinshaw, 197 Iowa 12o5, 1 . c . 1272# 
198 N.w. 634, 1 . c . 637 , the Court i n hol ding that a public 
officer is not required t o give every instant of his t tme to 
public s ervice said: 

"Ther e is no contention here tha t appellee 
negl ected any of his official duties what­
ever , nor is there any claim that he mis­
appr opr i ated any of the property of the 
state . A public office r is not required to 
~ive every inst ant of h i s time t o the 
public service in such a s ense that he 
cannot , i f wholly consisten t with public 
duties, per form any other s ervice or earn 
money from any other source . Tii s f irst 
and par amount dut y is to per for m a ll of 
the requirements of his office , but he is 
not barred because he hol ds public office 
'from investing h i s funds in a legitimate 
business enterpri se , nor prohibited from 
receiving prof its f rom an i ndependent 
business in which he may have an interest . " 

In the ease of Fairl y vs . Western Union Tel . Company, 7 3 
Mississ i ppi 6# 18 s o . 796 , 1 . c . 797, t he Court in hol d i ng that 
a constitutional pr ovision that no per s on shall hol d an office 
of prof it "wit hou t personally devoting his time to t he performance 
of the dut i es thereof", must be ~iven a reasonable construction, 
and did not pr ohi bit a physician who was SUperintendent of a 
~tat e Hospital from leav ing the same on his own private business 
when he coul d do so without ne&l ect of official dut y , said: 

"Section 267 of the constitution is 1n these 
wor ds : ' No person e l ected or appointed to 
any office or employment of profi t under the 
l aws of thi s s tate, or by virt~e of a ny 
or d inance of any munici pality of the state# 

\ 
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shal l hol d such of fi ce or employment wi th­
out personall y devoting his time t o the 
performance of the duties thereof.' It 
requires neither philolo0 ical research and 
definition, nor l e gal interpretation, to 
property inter pret t his l anguage and 
ascertain its meaning. I t f orbids not only 

,the farming out of a public off i ce, but i t 
requires t ha t t he official shall give h is 
own time and personal. s ervice s to the per form­
ance of the duties of his offi ce . Havi ng 
been el ected or appointed to a public off ice 
because of his supposed fitness for the 
proper performance of the duties of his 
place , the official himsel f Shal l be r equ ired 
to bi ve h is time , his att enti on, and h is 
services to the discharge of h is official 
dut ies . This is emi nently wise and j u s t , and 
it involves no hardshi p upon the offic i a l 
who seeks and accepts public station. But 
will the vol unt ary absence of an officer 
fo r two or three days from his place of 
offici a l residence or business , when h is 
sole public duty consists in the general 
care of the public property , over which he 
has the superintendence , violate either the 
l e tter or spirit of the const itutional 
provision we are consi«ering? Must the 
superintendents of a ll our charitabl e in­
stitut l ons never l eave their official re­
sidence s or offices? Must the nearly four 
score sheriffs of the s tate, who are charged 
with the care of the var i ous courthouses, 
never depart f rom their several county 
seats, either when the public service s eems 
to require such absence , or when a brief 
absence may be had without any detr~ent to 
the public good? Shall the secretary of 
st ate never leave the capitol buil ding and 
gr ounds , of which he is the keeper by law? 
These questi ons must have r oasonabl e answers • 
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It the public duti e s of an of f ice re~re 
iil"'tne time of the J2UbliC servant, tlien 
tile WhOletfme must be given . If alltne 
triiie of the-off'I'C'er be not requlrea-ror­
't'he"complete and f a it'hrur-exe cutlon or 
h is trust,. t hen he shiill g l fit

1 
such time 

and devote sucn-servlce a s a r-iUf?Iee 
f or tl:ie fulrind falthf'Ur d!scbirise of the 
duti'EiiSoThlsO?f!ce . " --
...;..;.,;,;~~--

Our St ate Constitution, Ar ticle II , Sect ion 18 , contains 
a provi s ion simila r to the one in the instant ca se, a s follows: 

"That no person el e cted or appointed to 
any office or employment of trust or profit 
under t he laws of this state , or any 
ordinance of any municipality in this State, 
shall hold such of fice without personally 
devoting h is t~e to the performance .of the 
duties to the same belongi ng." 

In Secti on 11202, R. s. Mi ssouri 1929, we find a provision 
for the removal of county off icers who fail to personally devote 
their time to the performance of the duties of t heir of fice : 

"Any person el ected or appointed to any 
county, city, town or townshi p of f i ce 1n 
this state, except such officers as may be 
subject to removal by impeachment , who shall 
fail personally to devote h i s time to the 
performance of t he duties of such office, 
or who shall be guil ty of any willful or 
fraudulent viol ation or neglect of any 
offic ial duty, or who shall knowingl y or 
willfully f ail or refuse to do or perform 
any of fic i al act or duty which by law it 
is his duty to do or per form with respect 
to the execution or enforcement of the 
crimina l l aws of the state , shall thereby 
forfeit h is office , and may be r emoved 
therefrom i n the manner hereinafter pro­
vided." 
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In the case of The State ex rel . Till ey vs . 'Slover , 
113 Mo. 202, 1 . c . 206 , 207 , the Court in hol ding that the fa ilure 
of an official s tenographer to devote h is personal attention to 
the duties of his office was a proper cause f or his removal 
from office, said : 

"The grave a vusea that could, and did 'creep 
into the public ser vice under that law, by 
which the honors and emoluments of an offi ce 
coul d be accepted by one person and the 
per formance of its duties ' farmed out• to 
another, f or convenience or pr ofit, fur­
nished a cogent and sufficient reason f or 
this constitutional enactment . The whole-
some doctri ne that ' public off ice is a 
public trust • was fortified by ita provision, 
declaring it also a personal trust, and that 
no person should thereafter hol d office in 
this s tate who did not personally devote his 
time to the performance ot h is official duties . 
That he may ha ve deputi es , who, under his 
super vision and control, may assist h±m in 
the performance of his official functions , 
does not dispense with, nor i n any way les sen 
his obligation to personall y devote his time 
to their performance. Tha t t his wise and 
salutary provi s ion of the constitution may 
be enforced through the provisions of the 
statute under consideration as t o this 
particul ar class of officers, we have no 
doubt . " 

In the case of State vs . Yager, 250 llo . 388, 1 . c. 404, the 
Court in hol din6 tha t the fact that the deputies of the sheriff 
properl y performed the duties of his office will not excuse h is 
absence f r om the County whi l e the Ci r cuit Court was in session , 
said: 
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"Aa we have said• it was no excuse 
for his dereliction that certain 
deputies appointed by h±m may haTe 
done. the work for which he waa 
elected. There are certain elementa 
of personal selection and peraonal 
reaponaibility imputed as dominating 
the minda Of the TOters in the elec­
tion ot officers who shall perform 
the statutory duties in the several 
counties. To take the view or de­
fendant would be tantamount to say­
ing that the selection of the votera 
ia transferable and delegable on 
the part and at the unrestricted 
will of the elected• a thing which 
the Constitution itself apecifical­
ly negatives. by providing general­
ly that officers shall devote their 
t~e personally to the dutiea of t he 
seTeral offices to which they haTe 
been elected. (Constitution of 1875. 
art. 2, sec.l8 ).• 

.From the f oregoi ng, we are of the opinion that 
the elective officers of the County must personally de­
vote their t ime to the duties of their office but need 
not devote all of their time to the office unlesa it ia 

-necessary to fully discharge their duties. 

II 

Section 13 of Article XIV of the Constitution 
of Missouri. commonly called the Nepotism law. provides 
aa followaa 

•Any public off icer or employe 
of thia State or of any political 
subdivision thereof who shall. 
by virtue of said office or 
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emplo1Jilent ·. have the right to 
name or a ppoint any person to 
render service to the State or 
to any political aubdiviaion 
thereof • and who shall name or 
appoint to such .service any 
relativ• within the fourth 
degr•e. either by conaanguinity 
or affinity, shall thereby .for­
feit his or her office or employ­
ment.• 

In the caae of State v. Ellis, 28 s. w. (2d) 363• 
325 Mo. 154. the Court . in construing the a bove amendment. 
said a 

"Section 13 providea that an7 
official violating ita provi­
aiona '~** shall thereby for­
feit hia ***** oftic• or employ­
ment .' 

"He forfeits by t he act .forbidden. 
and therefore hia act results in a 
atatua. See. alao . State ex rel. v. 
Sheppard, 192 Mo. 1. c. 511• 91 s .w. 
477." 

In the case o.f Stat~ ex int. McKittrick v. Wbittle. 
63 s .w. (2d) 100. 1. c. 101, the Court points out the rea­
sons for the passage of tne above amendment. declaring 
that for a l ong time prior to ita paaaage many otficiala 
had made it a practice to appoint their relativea to ot­
.ficia.l position•• many of them being 1netfic1ent and render­
ing no serYice to the public . 

The Court. in ita opinion, .further pointa out 
that 

"The amendment is directed against 
o.fticials who ahall have (at the 
t~e of the ael•ction) 'the right 
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to name or appoint' a person to 
office.• 

And 1n defining a pu blic officer the Court further 
states, 1 . c. 10 21 

"The courts have undertaken to 
give definitions 1n ~y casesJ 
and while these have been con­
trolled more or less by lawa of 
the particular jurisdicti ons, 
and the powers conferred and 
duties enjoined t hereunder,still 
all agree substantially that it 
an officer receives his authori ty 
from the law, and discharges aome 
of the fUnctions of government, 
he will be a public officer. 
State ex rel . v. Bua, 135 • o. 
325, loe. cit . 331, 3 32 , 36 s.w. 
636,637 , 33 L. R. A. 616 . To the 
same effect, State ex rel. Zevely 
v . Hackmann, 300 Mo . 59, loc . cit . 
66, 67 , 254 s . w •. 53J Haat1ng v. 
Jasper County , 314 Mo . 144 , loc . 
cit. 149 , 150, 282 s .w. 70o.• 

Persons holding county offices receive their 
authority from the law and discharge function. of goYern­
ment . They are, therefore , clearly, public ofticera. 

Ur der the r u le l aid down in 12 Corpus JUris , 
511, ther e are two methoda of computing the degreea ot 
relationahip, as follows a 

~Oile by the canon law, which has 
been adopted into the common law 
of deseenta in England and the 
other by the civil law which ia 
followed both there and here 1n 
determ±ning who is entitled as ' 
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next of kin to administer per­
sonalty of a decedent. The 
computation by the canon law • 
• • is as followsa• We begin 
at the common anceator, and 
reckon downwardaJ and in what-
ever degree the two persona, or 
the moat remote of them, ia dia­
tant trom the common ancestor, 
that is the degree in which they 
are said to be related. By the 
civil law, the computation ia from 
the intestate up to the common 
ancestor of t he intestate, and the 
person whose relationship ia sought 
after, and then down to that per• 
son, both ascending and descending . • 

We do not find that the courta ot thia State 
have laid down any rule a a to how the rela tionahip 
under the anti-nepotiam provision of the atatute or 
constitution shall be computed. In other atatea where 
anti- nepotism provisions are in force the courta have 
generally applied the civil rule. We believe that the 
courta of t h ia State, when the matter is presented for 
a consideration, will adopt the civil rule and we have 
consequently applied that rule in computing the degree 
of r elationship prohi.bited under the Constitution. 

From the foregoing, we are of the opinion that 
county officers being public officers they would, under 
the above conatitutianal provision, torteit their otti~es 
if , by virtue or said ottice, they had at the t Lme of 
election the power to and did name or appoint a relative 
within the fourth degree, either by consanguinity or 
affinity, to render. service to the State. 

APPROVED I 

ROY JlcKITTRICf 
A ~t:,,....,.. •- 1'1 .... ,....,._ .. , 

Respectfully submitted 

KAX WASSERMAH 
Aasiatant Attorney General 


