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INTOXICATIN~ LIQUlR: The oper ation of a disorderly house constitut es 

a public nuisance, and the proper procedure to 
abate a public nuisance is by injunction in a 
court of equity. 

J anuary 3 , lg38. 

Honorable Roy '.1. St arling, 
Prosecuting At torney, 
.!!.l don , Missouri . 

F \ LE-D-\ 
p;;' 

Dea r Sir: 

This will acknowledge receipt of your letter ot 
• November 22nd requesting an opinion from this depart ment, 

whi ch reads as follows: 
) 

" I have a pl ace i n this county \ihich i s 
licensed for t he sale of intoxicating 
beer ( 5~ ) , by t he dri nk ~d 'u'hioh has 
beoo~e very disorderly. I wish to inquire 
i f , in your opinion , assuming t hat we are 
only able to prove that t he place is dis­
orderly, if under t he provis ions of ~ecs . 
44-a- 9 and 44- a-10 I would be authorized 
t o appl y f or an i n junction us a nuisance . 

"It occurs t o me that under the definiti on 
of a nui sance (Sec . ~a-9 ) it applies t o 
only specific violations and that under 
Sec . 26 the f act that a pl ace is not run 
i n an or derly mabner is grounds for revoca­
tion or a license by the Supervisor or 
Li quor Control and not a specif i c violation 
ot the provisions of t he act and I do not 
f ind any offense listed on pages 32 , 33 and 
34 of t he interpr etation or t he liquor control 

-act which would fit this case . 

"I should l ike to have , if you have such 
forms , forms for bill of injunction, notice 
and form of writ , whi ch could be used in, 
if i n your opinion I can maintain such, an 
action." 



Honor d ble Ruy .i . .3t.u-ling - ,:;, .... 1/o>/38 

As s t ated in your letter , ~actions 44-a- 9 and 
44- a- 10 of the Li~uor Control ~ct apply to specific viola­
tions. However , the Supreme Court of this stat e has hel d 
tha t such provisions regara i ng nuisances do not undertake 
to cover all nuisances and in the absence of any s tatutory 
provision covering a nuisance, the common l aw r emains in 
force. In State of Missouri vs . lt1athew Boll, 59 t•o. 321, 
1 . c. 323, the court sai d : 

"As to t he other point , t he provisions 
or the sta t ut e in regard to nuisances 
do not undertake to cover all cases ot 
public nuisance , and as to t hose not 
provided for by statute, t he· common l aw 
r emains in force . This principle is 
r ecognized as to ot her common l aw 
otfenses, belon3i ng to a general class, 
i n regard to same or which provision 
has been made by statute , in t he case 
of the State vs . Appling, (25 l'Jo. 315) 
and the State vs . Rose (32 Mo. 560) . 
The case at bar does not come within 
any or t he stat utory provis ions cited 
above, but t he facts charged constitute 
an ottense at common l aw. " 

See, also, State ex rul . v . Lamb , 237 Mo. ~37 . 

.At coDUuon law the 
constituted a nuisance. 
page 577, i n classifying 
nuisance, sai d: 

operation ot a disorderly house 
Joyce on Law of Nuisances, Sec. 400 , 
a uisor derly house as a public 

"A public and disorderly liquor and 
s tore house in a t own in and about which 
dissolute psrsons are peraitted, t or lucre , 
to remain at ni ght and i n the day time, 
dri nki ng , t i ppling , carousing , swearing, 
hallooing, etc., to t he damage , disturbance, 
etc., is a public nuisance by common l aw 
and the keeper or it is indictable. ~d it 
a person licensed to retai l spirituous 
liquors causes and procures, for luore, 
evil-disposed persons to congregate i n and 
about t he house in which the liquors are 
sold, and permits them to r emai n there 
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drinki ng , cursing , blackguarding , fight­
ing , etc., the house ia a public nuisance , 
and the keeper of i t is indictable . " 

See, also, Sopher v . 3tat e , 14 L. R. A. (N. S.) 172, 
1. c . 176, 17'1. 

The proper procedure t o abate a public nuisance is by 
injunction in a court or equitJ. In State ex rel. v . Lamb , 
237 Mo. •37 , 1. c . 456 , the court said: 

"There i s no question as to t he juris­
diction or the circuit court to enjoin 
a public nuisance . " 

Furthermor e, t he fact that a public nuisance may &lao 
be a crime will not preveat a court ot equity from enJoi ni ng 
i t . In State ex rel . v. Canty, 20'1 Mo. 439 , 1 . c . 459 , the 
court said; 

"The contention ot respondents that 
a court of equity haa no jurisdiction 
t o abate a public nuisance where the 
offenders are amenable to the criminal 
laws of the State i s not tenable, as is 
fully shown by the toll ow1Ag authoriti es: " 
( Caseo .) 

See, a lso , State ex rel. v . Lamb, supr a , 1 . c . 457 . 

Therefore, it is the opinion of this department tha t 
if said licensee is operating a disorderly house , even though 
such action does not constitute a public nuisance under Sections 
44- a- g and -'4t-rM.O, Laws of llissouri, 1937 , it was considered a 
public nuisance at common law. It is, t herefore , still con­
sidered a public nuisance and a court of equity has jurisdic­
tion to abate such a nuisance by injunction. 

In com~liance wit h your request , we are enclosing rorms 
prepared by this department tor a temporary writ or inJunct ion , 
bill tor inJunct ion, noti ce, search warrant , etc. 

A.P.PROVED : 

i . E. TAYLOR, 
(Act ing ) At torney Gener al. 

ARH:HR 

Yours very truly , 

AUB~,- R. ~TT, Jr., 
As sistant Attorney ieneral.. 


