STATE AUDITOR:' Seles tax returns filed with the Stite
Auditor are privileged communications.

November 21, 1938

Honorsble B, Hugh Smith
City Attorney
Cape Girardeeu, Missouri

Dear Sir:

We have received your letter of November Sth,
a part of which reads as follows:

"Therefore, I write to ask your inter-
pretation of Section 34 on page 566 of
the 1937 Sales Tax lLew, and to ask if in
your opinion we c¢an require the State
Auditor to produce in our Court the sales
tax records of this Defendant in order
that I may be able to produce the same at
Court and prove the total gross receipts
of this Defendant from his business for
the preceding year.

"In other words will this provision for
the Sales Tex Aet relative to the records
in the State Auditor's office override and
" render ineffectual Sections 1657 and 1660
of the 1929 revised statutes of Lissouri."

Section 34 of the Laws of Missouri, 1937, page 566,
reads as follows:

"It shall be umlawful for any persom, per-
sons, or officers to diwvulge, give out or
impert to any other person or persons any
informetion relative to, or the contents
of, sny return filed under this Act, or to
permit eny other persom or persons not con-
nected with his office to see, inspect or
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examine the seme; and it shell be unlaw-
ful for emny person or officer to use any
return filed under this Aet in eny manner
whetever in comnection with or for the pure
pose of assessing property tex or determine~
ing the amount of property assessment of
any person or corporation, or to use the
‘same in eny way in making up any property
assessment roll, I¢ shall be unlawful for
the Auditor, or his deputy, agent or clerk
to in eny way permit the inspection of any
such return or to use the seme in eny way
in meking assessments other than the assess-
ment of the tax provided for in this Lect,
and any person violating the provisions of
-this Section shall be deemed guilty of a
misdemeanor; Provided, however, that this
Section shall not prohibit the Auditor nor
any agent, clerk or inspector from giving
evidence in Court in any proceeding brought
to collect any tax due hereunder, or to
punish any person for the making of false
or frsudulent returas."” '

Neither the above statute nor eny similar one has
ever been passed upon or construed by any appellate court in
the State of Vissouri in connection with the question you
present, as far as we have been able to determine. However,
in the case of In re Valecia Condemnsed ¥ilk Co., 240 Fed,
310, a quite similer Wisconsin statute was involved. In the
benkruptey proceedings of the Velecia Condensed M¥ilk Compeny
the Secretary of the Wisconsin Tax Commission was served with
& subpoena to appear before the Referee to testify, and
there to produce all reports, correspondence, certificates
end documents in possession of the Commission relating to
the benkrupt. He appeered and testified that the only papers
of the kind mentioned in the subpoena in the possession of
the Commission were the income tax returns of the bankrupt
which were made and returned to the Stete Tex Commission in
pursuance of the statute of the state, and that the statute
prohibited him from permitting such income tax returns to be
exemined by any person, and he refused to produce them. The
Wisconsin stetute in this conuection read as follows:
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"l. No commissioner, assessor of in-
comes, deputy,member of a county board
of review, or any other officer, agent,
elerk or employe shall divulge or make
known to any person in any manmner except
as provided by law any information whatso-
ever obtained directly or indirectly by him
in the discharge of his duties or permit
any ineome return or copy thereof or any
paper or book so obtained to be seen or
;xa§1nad by any person except as provided
Y law,.

"2, Any officer, egent, clerk or employe
violating any of the provisions of this sec-
tion shsll upon conviction thereof be punished
by a fine of not less than one hundred dollars
nor more then five hundred dollars, or by ime
prisonment in the county jeil for not less
than one month nor more than six months, or
by imprisonment in the state prisom for not
more than two years, at the diseretion of the
court.

"3. Suech officer, agent, clerk or employe
upon such conviction shall also forfeit his
office or employment and shall be incapable
of holding eny publiec office in this state
for a period of three years thereafter."

In holding that the income tax returns were privileged
communications and that the Secretary of the Wisconsin Tax
Commission could not be forced to reveal their contents be-
cause of the statute, the court sald:

Without in any degree trenching upon the
essential and full power of courts to com=-
pel the production of papers, we must recog-
nize also the generally declared public poliey
against revealing such returns--made, as they
are, under compulsion of laew, for the particu-
ler purpose of taxation; a public poliocy
repeatedly recognized by the courts. With
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an enactment such as the one in question,
directed against the production of these
returns, it is not lightly to be presumed
that the public policy manifested by such
statute was intended to be practically
neutralized by the excepting words.”

Also in the case of In re Reid, 155 Fed., 933, it
appeared that the president of the board of assessors of
the City of Detroit was called es a witness and was asked
to produee a certein tex statement filed by the bankrupt.
He refused on the ground that the statutes of liichigan
provided that no sueh statement shall be used for any other
purpose, except the meking of the assessment for taxes. The
bankrupt gave his comnsent to the production. The gquestion
of the right to compel the production was certified to the
Distriet Court, which, deciding sgeainst the right to compel
the production, said:

"The purpose of the provisions of section
5846 is pleinly to promote the collection

from each taxpayer of his Jjust share of

state, county, and municipal taxes, and to
that end to require from each property owmer
the full disclosure of all his taxable property
under the state's pledge that the statement
shall be kept inviolate, sav: to the officials
for whose informatiomn end guidance it was made.
To permit thet information to become publiec
would defeat the plsin purpose of the statute
by deterring the taxpayer from revealing what
frequent could not be learned from any other
source. ** ¥ To sesncetion the violation of
that pledge by denying the taxpayer the pro-
tection of the statute would invite refusals
to obey the law, evasions, and perjury,

often injuriously affect the interests of

the taxpayer, would obstruet the collection
of taxes, and diminish the revenues of the
stete. The power of the Legislature to pre-
vent these consequences is unquestionable.

The wisdom and policy of the act must be con-
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clusively assumed. Its meaning is un-
equivocal, and needs no construction.”

Section 34, supre, appears to be as broad in its
application as were the statutes in the above two cited
cases. It makes it unlawful for any person, persons or
officers to give out any informetiom or to permit enycne
not connected with the Auditor's office to inspect or examine
eny return filed by anyone under the terms of the Sales Tax
Act, The Auditor and his employees are prohibited from using
such returns for any purpose other than "the asgessment of
the tax provided for in this ict,"” which is the State Sales
Tax Aet, TFurther, anyone violating sueh provisions shall be
deemed gullty of a misdemeamor. The legislative purpose
undoubtedly was that no one connected with the Auditor's
office should ever divulge sny of the contonts of the Sales
tax returns to anyone for any purpose other than in the
enforcement of the sales tax laws; that except for the one
purpose the returns are privileged. The proviso recites
that the section should not prohibit the Auditor or his
employees from glving evidence in 'any court in any proceed-
ing brought to collect the state sales tax. By specifically
exempting court proceedings for the collection of the sales
tax from the effect of the section, it is evident thet the
Legislature did not intend that such returns should éver be
used in any other type of court actiom.

You mention Sections 1657 and 1660, R. 3. Fo. 1929,
es possibly heving & bearing on the gquestion. Section
1657 provides that copies of all papers on file in the
office of the State Auditor or of eny matter recorded there-
in shell be evidence in &ll courts of this state when the
same are certified under the seel of the State Auditor.
Section 1660 is & similer enactment and provides that coples
of all papers and documents lawfully deposited in the office
of the State auditor shell be received in evidence in the
same manner and with like effect as the original when the
same are certified by the Auditor and authenticated by the
seal of his office. These two statutes, of course, can
refer only to such documents as are public reccrds and whiech
the Legisleture has not designated as privileged communica-
tions. These two sections mean that 1f the sales teax returns
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were not privileged, them copies thereof properly certified
and authenticated would be evidence in the courts of this
state. If the State Auditor or his employees can not
testify in the courts of this state as to the contents of
sales tax returns, the Auditor can not, through the use of
certified and authenticated coples of such records, thereby
produce or divulge the same information. We cen only con-
elude that Sections 1607 and 1660 refer to documents on file
in the Auditor's office which are not privileged,

CONCIUSION

Sales tax returns fliled with the State Auditor pur-
suent to the terms of the Sales Tex Act are made privileged
communications by Section 34, Laws of Kissouri, 1937, page
566. Consequently, the State Auditor can not veoluntarily
give in any form, noxr can he be forced by subpoena duces
tecum or otherwise to divulge the contents of such returns
in any court proceeding other tham in an action brought to
collect & tax due under the terms of the State Sales Tax Law.

Respectfully submitted

d. Fo ALLEBACH
Assistant Attorney Gemeral

APPROVED:

J. E. TAYLOR
(Acting) Attorney General
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