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‘Seme individual ‘'cen be Adjutant Genersl and Jommender of
the National Guard, but there 1s no salary provided for
commending the National Guard.

MILITIA -

February 23, 1938

g ®

Honorsble Forrest Smith -
State Auditor
Jefferson City, lio.

Lear Sir:

This 1s to ecknowledge your reqguest for an opinlon
dated Februsry 12, 1938, which reads as followc:

"I would like &n opinion from your office
as to whether the same indlividual can
serve in the two copaclties of Adjutant
Generel of llissourl and Cormmending Cenersal
of lissouri National Guard and if so, is
he entlitled to draw the salary of both
AdJutent Genersl of i'issourl and Cormand-
ing Generel of the iissouri National
Guarde"

Article V, Section 7,0f the lilssourl Constitution
provides:

"The Governor shall be cormender-in-

chief of the milities of this State,
except vhen the, shell ne celled into

the service of the United States, and
may cell out the same to execute the
laws, supyress insurrection and repel .
invasion; but he need not command in
cerson unlese directed so to do by &
resolution of the Genersal Assembly.w

rursuent to the ainove constitutional rovision, the
Governor of liissourl is comeander-in-chief of the lilssouri
Naetional Guard, but need not comnand in person unless directed
to do so by resolution of the General Assembly.



Honoreble Forrest Smith -2 February 2&, 1938

Article XIII, Section 6, lilssourl Constlitution
provides:

"ihe Governor shall e .point the Ad=-
jutent-Cenerel, (uartermaster-General
snd hils other stcff officers. He
shell slso, with the advice and con-
sent of the Senate, ap,oint all i ajor
Genersals and writadier Generals.

Laws of lio., 1935, page 293, Section 13834, provides
in part:

"Officers, how appointed, who elected ==~
election, where held, how conducted. A
Ma jor Genersl, to be Commanding Genersl
of the Thirty-Fifth Division, Hatlonal

~ Guard of the Unlted Stetes, when oc-
caslon for such esppointment arises,
the comranding general of the nationsl
puerd and all ceneral ofiicers shall
be syupointed by the governor, by and
vith the advice and consent of the
senate, and cuch ofiilcers shall, at
the time of their sppointment, be
elther sctive general or field officers
in the netional guard or shall have
served for et lesst twc Jears as a
genereal officer or & fleld officer
of the line in the national guard of

Fissourli imediately prior to August
b, 1917¢ et "

Section 135844, He. 5. ilo. 1929, provides as follows:

"There shsll be a coimmanding generel of
the national_;uard with the rank of
brigadier-general who shall conmand
the same & nd wno shell be responslble
only to the governor for its drill,
eguipment, instruction, inspection, -
service, movements, operations and
¢eneral efficlency. Hls office shall
be the office of adminlistration and
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his headquarters the headquarters of
the national guard. The governor
shall exercise commend through such
officer, who may cause those under
his command to perform any lawful
military duty he may require and
shall have full authority to lssue
all orders necessary in the premises.
All other comrmanding officers shall
be responsible to the commanding
general for the equipment, drill,
instruction end efficlency of their
respective commands. Every com=-
missioned officer and enlisted man
shall be responsible to the officer
. under whose Immediate command he
serves for prompt end unhesitating
obedience, and the reservation,
care and proper use of public property
in his care, ¥When the ¢ ng
general is absent from the state,
the governor may designate the senior
line officer on duty with the militeary
forces of the state to perform his
duties, and when so designated such
officer shall have all the power and
suthority vested by law in the com=
mending general:"

Thus we see that the CGovernor of kKissouri, as
commender-in-chief of the National Guard, has the consti~
tutional and ststutory power to appoint an Adjutasnt Genersl
for Missouri, and with the advice and consent of the Senate,
he has also the power to appoint a Brigadier General and
delegate to him the ex~-ocfficio command of the Missouri
National Cuard as commanding General thereof,

S8ince the liissouri Governor has appointed the
Honorsble Lewls M. Heans as Adjutant General for Missouri,
and also has delegated to him, he being Brigadier General,
the command of the Missowri National Guard, as its com=-
mending General, you ask first if it be legal for him to
serve in these two cepacities. There are no specific
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limitations in the Constitution or statutes prohibiting
the same individual from serving in these two official
capaclities.

Article 1IX, Section 18, Missouri Conatitﬁtion,
expressly excepts officers of the Missouri National Guard
from its limitations end reads:

"In cities or counties having more than
two hundred thousand inhabitants, no
person shall, at the same time, be a
state officer and an officer of any
county, city or other municipality;
and no person shall, at the same time,
fill two municipal offices, either in
the same or different municipszlities;
but this section shall not epply to
notaries public, justices of the peace
or officers of the militia."

The exception found in the above constitutional
provision shows that two militia offices in one person can
rather be expected in kilssouri. We look to the common law
to find the rule epplicsble where one individual be ap-
pointed to serve in two offices.

46 C. J., page 941, Section 46, reads as follows:

"At common law the holding of one office
does not of itself disqualify the in~-
cumbent from holding enother office at
the same time, provided there is no in-
consistency in the functions of the two
offices in question. But where the
functiong of two offices are inconsis~
tent, they are regarded as incompatible.i "

Any Brigedier General appointed to act as command=-
ing General of the National Guard in Nissouri also performs
duties in the "military council" as provided in Section
13824, R. S. lo. 1929, which reads:
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"There shall be a militery couneil, to
consist of the cammnnding_genaral 5?

the national ard, the adjutant-
general of the afate, thn colonels
commanding reciments of the

guard and the colonels of organized
regiments of the reserve militar

orces of the state.

general shall be the resident of

the councll, which council, except

a8 herein otherwlise provided, shall
sustain the same relation to the
militery forces of the state and the
governoyr as the general staff of the
army sustains to the United States
army and the president. The mili-
tary council shall formulate plans

for the organization, instruction,
equipment end meintenance of the
militery forces of the state, provide
for encampment and all other fleld

and armory instruction and make allot-
ments of funds and supplies sppropriated
or furnished for the support, equip-
ment and meintenance of the military
faces of the state. All a_ propria-
tions made for military purposes

shall be apportioned and expended
by the council. Vouchers and ace
counts covering the expenditure of
funds and eppropriations for the
support of such forces shall be
audlited and paid only when fully
itemized, certified and epproved
by the executive officer of the
ccuncil, Such councll shall meet
quarterly at such time and place

as the members shall designate.
Special meetings may be called by

the governor or the president of

the council. A majority of the members
of the council on duty within the state
shall constitute a quorum for the
transaction of its business. The
council shall elect an executive of-
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ficer, who shall keep full and de-
talled records of its proceedings,
ellotments end expenditures, and &
statement of vouchers and accounts
audited and epproved shall be fur-
nished each merber quarterly. The
salary of the exccutive officer

8 be fixed the council, to
be ggég"rrom funds appropriated
for

support of itar
forces of %Ee state, and such II alary

shall be in addition to any other
compansation received by such of-

cer from either the state or
federsl govermment."

The Adjutent Genersl for the State of Missouri
has no constitutional duties prescribed, but his statutory
duties are set out in Section 13823. R. S. No. 1929, which
provides:

"There shall be en ggjutlnt-ganeral
of the state, to be appointed by

the governor by and with advice
and consent of the senate, who shall,
at the time of his alfp_ointmant. be
either an active officer in the
national d of Missourl or other-
wise gqualified for his duties by two
years'! continucus service as a com=-
missioned officer in the national guard
of Missouri immedietely prior to

August 5, 1917. His sppointment as
adjutant-general shall pot vacate

his commission in the national guard.
He shall sustain the relation to the
governor of military secretar Be=
fore entering upon the duties or his
office, the adjutant=general shall file
in the office of the state auditor, to
be spproved by him, a bond for twenty
thousand dollers, conditioned for the
faithful performance of his duties.
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He shall recelve as compensation for
his services as adjutant-genaral thp
sum of three thousand five hundred
dollers per annum, paysble monthly

out of the state tressury. The ad-
jutent~general shall keep on file in
his office a complete record of the en-
listment, cormission and service of

all officers and enlisted men in the
militery service of the state, of all
property lssued and in the hands of the
same, and generally be the custodian of
all books, records and documents required
to be kept by such department. He
shall have & chief clerk to be appointed
by him from the officers of the national
guard. The adjutant-general shall, if
requlired by the governor, be the cus-
todlan of all property purchased for,
allotted or issued to the military
forces of this stete and keep a cor-
rect account of the same. He shall
have a property officer to be ap~
pointed by him from the officers of

the national guard« The salary of
sueh property officer shall be fixed
by the adjutant-general at such sum

as he may deem proper, not to exceed
eighteen hundred dollars per annum,

to be paid monthly out of the state
treasurys. There shall be a division
of pensions and war records in the
office of the adjutant-genersl, and in
such division shall be kept the records
of all members of the national

called into service of the United States,
the volunteer troops of the state who
served in the war of 1812, the liexican
war, the Seminole war, the Civil war,
the Spanish~American war, the war with
Germany and all other Missouri war
records. In such division shall like-
wise be kept the colors, standards,

and battle flags of such troops.

There shall be & commissioner of
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pensions, war claims and records to be
appointed by the adjutant-general, and
such commissioner shall receive an an-
nual salary of eighteen hundred dollars
payable monthly out of the state treas-
urye 7The duty of such commissioner
shall be to keep such records, to fur-
nish certified coples of the same

when required and to furniesh all data
and informstion required by any soldier
who volunteered, enlisted or was
drafted from this state in prosecuting
any cleim for pension, bounty or

other allowance to which he may be
entitled or for any other purpose:
Provided, that no such person shall

be appointed such commissioner of
pensions, war claims and records un-
less he shsll have served as a sol-
dier from this state as a member of

the national guard or as & volunteer

or drafted man in one of the wars

above mentioned."

The dutlies of one individual serving as both _
Ad Jutant General for KNissourl and as commanding General
of the Missouri National Gusrd, ere in their essence
similer, identicel end overlapping, yet neither office
carries with it statutory power to exercise supervisory
control over the other.

As provided in Section 13885, supra, the Adju-
tant General susteins "the relation to the governor of
military secretary."™ As provided in Jection 13844, supra,
the commanding Generel i1s the office of sdministration
and his headquarters the headquarters of the National
Guard.

46 C. J., page 937, Section 32, reads in part:
"There is a presumption in favor of

eligibility of one who has been e~
lected or sppointed to public office.”
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Answering your first question, we are of the
opinion that in Missouri the same individual cen serve
in the two cepacities of Adjutant General of Missouri
and comrending General of the Missouri National Guard,

Ve now roceed to answer your second question, ==~
1s the Honorable Lewls M. leans now entitled to draw the
salary as Adjutant General of lMissouri and commanding
General of the Missouri National Guard?

In State ex rel. Bybee vs. Hackmann, 276 Mo. 110,
lece 1163 207 £. W, 64, the court lald down the rule to
be followed by the State Auditor when they sald:

"For it is fundamental that no officer
in this State can pay out the money of
the State except pursuant to statutory
authority authorizing and warranting
such payment,"

40 C. Je., page 677, Section 40 has this to say
about the pay and allowance of militla officers:

"An officer 1s not entitled to pay and
allowance where no provision therefor
is made by law. Some statutes provide
for the psyment of officers in certaln
‘cases, as where they are in active or
actual service, in aid of the civil
authorities, or during encampments,
meneuvers, or other exercises., #u# "

46 C. J. page 1014, Section 233 reads in pert:

"Public officers have no claim for of=-
ficial services rendered, except where
and to the extent that compensation is
provided by law, and, when no compensa-
tion is so provided, the renditién of
such sgrvice is deemed to be gratti-
tous -
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As to your second question, although we have
cited you the Constitutlion and statutes showing the
creation of the office of commanding General of the
Missourl Nationsl Guard, we have not been able to dis-
cover any statutory salary connected with sald office,
as such, and consequently we are of the opinion that
the commanding General 1s entitled to no salary for
serving as commanding General of the National CGuard.

Vie respectfully call your attention to the
provisions of Section 13824, supre, which places the
commanding Gsneral on the "mili tery council", and con-
tains provisions authorizing that body to elect an
"executive officer" and fixes the salary of said ex-
ecutive officer "to be paid from funds appropriated
for the support of the milltary forces of the state".
Said section further provides, "such salary shall be
in eddition to any other compensation received by such
officer from elther the Stete or Federal govermment".
We are informed that all comranding Cenerals since this
enactment have held thef# office of "executive officer"
and have received a salary as "executive officer" under
the provisions of this statute, and that they made no
claine for salaries as Commanding Generals.

Respectfully submitted,

WM. ORR SAWYERS
Assistant Attorney General

APFROVEDs

ROY WeKITTRICK
Attorney General
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