
COUNTY COURT : 
Under Section 11794 R. S . Mo . 1 929 Coun~y Court 
is not authorized to make an order fo~ shet iff 
to r eceive a different rumount for boarding 
p~isoners charged wi t h felony than the amount 
for prisoners charged with misdemeanor . 

Janu :-:, '7 , 1 938 

Honorabl e Forrest Smith, 
Sta t e Auditor, 
J ef fe rson City, !:o . 

Dear Sir : 

This will acknowledue receipt of your request of 
De cember 31, 1 93'7 for an of f icial opinion whi ch reads 
as follm'ls : 

"We are in re ceipt of an offi cial 
opinion rendered by your depar t ­
ment on JantlDry 3 , 19:55 and one 
on February 12, 1935 wi t h refer ­
ence to board of prison.- r s , which 
t wo opinions ar conflicting . 

In our recent audits we have found 
that there are now seventeen coun­
ties in the southern part of the 
sta t e w~kin6 n separate charge for 
boarding prisoners v1here the same 
is l egall y taxed a s charges against 
the stc- te from the amount ' which is 
l egal l y charged against the county 
for boa-rd1_ng prisoners . 

That custom seer s to b e spreading 
in s ome of the northe.rn counties . 
The same food is served to the 
pris oners whe re the star.e pays 
the ch.a.!.·ges as is s erved t o the 
pri soner where t he county pays 
the cost and thi s unfair discrimina­
tion is costing the state a consid­
erabl e sun1 of money. 

I am unabl e to see from readinG 
Sections 11'794 and 1 1'795 R. S. I!..o . 
29 h ow the County Cour t can legally 
make an order seg regatin£> t hese 
charges . 

ED 

.. 
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I woul d l ike to have an opinion 
from your department cla rifyins 
t hese two confl i ct~.ng opinions . " 

As men t ioned in your requ st , Section 11794 R. S . 
Mo . 1929 , reads as follows : 

" He reafter sheriff s , w..arshals 
and other officers s hall be 
allowed f or furni.sh:tng e a ch 
prison r wlth board, for each 
day , s . ch sum, not exceeding 
seven t y- five cent s , as may be 
fixed by the county court of 
each county pnd by the munici­
pal assembl y of any cit y not 
in a county in t i1i s sta'Le : 
Provided1 t hat no sh eriff 
shall c ~ntract for the furni sh­
i nc of such board for a price 
less th~n tba t fixed by t he 
count y court . " 

Section 11795 R. S . Mo . 1 929 r eads as fo ~ lows : 

"It shall be t ne duty of the 
county courts of each county 
in t his sta :e at t he November 
term t here of in each year to 
make an order of record f i xing 
t h e fee for furni shin~ each 
prisoner wit h board for each 
day for one year commen cing 
on the fir s t day of January 
next ther·e after , and it shall 
be t he dut y of the clerk of 
t he county court to certi fy 
to t l e c l erk of the cil·cui t 
court of such count y a copy 
of such order , and the same 
shall be filed i n the of fice 
of t he c e rk of the circuit 
cour t for the use of the said 
clerk and the judge and prosecuting 
attor ney in makinG and certifying 
fee bills . " 

..3oth of these s ections are the general la\'1 in refer­
ence to furnishinG board for pr i s oners while conf i ned in 
t he county jail . Ther are two exceptions to t hi s gener al 
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l aw which will be referred t o later on in t .l s opinion. 
In referring to Section 11794, there is no mention in 
t h e secti on whiCh gives the county court authority to 
name a different s um for a prisoner who , according t o 
law, the board of wh1 ch would be charged to the s t a "te 
and the section does not con t ain any au thority which 
woul d permit the county court to make a diff erent charge 
or sum for the board of a prisoner charged wi t h a mis­
demeanor and t herefore not sub ject t o payment by the 
sta te . This section is not ambiguous and should not be 
in court for a construction. 

In the case of Stat e ex rel . Cobb v . Thomps on, 
State Auditor , 5 s.w. (2d) 57 , the court held: 

"A statute is not to be r ead 
as if open to construction as 
a matt er of' course. It is 
only 1n the case of ambiguous 
statutes of uncertain meaning 
that t he rul es of construction 
can have any application. Wher·e 
the language of a statute is 
plain and unambiguous and its 
meaning clear and unmistakable , 
there is no room for construct ­
ion, and the courts are not 
permitted t o search for its 
meaning beyond the statut e it­
self. A standard text stat es 
t he rule a.s follows z ' If the 
words (of the statute) are free 
from ambiguity and doubt and 
~xpress plainly, cl ea.rly and 
distinctly the sense of the 
rramers of the instrument, there 
is no occasion to resort to 
other means of interpretation . 
It is not allowable to interpret 
what has no need of interpretation. 
The stetute itself furnishes the 
best means of its own exposition; 
and if the sense 1n which words 
were intended t o be used can be 
clearly ascertained from its parts 
and provisi ons , the intention thus 
indicated will prevail without re­
sorting to other means of a i d ing 
in the cons truction.' Lewi s - Suther­
l and Stat. Cons t. vol. 2 (2d hd . ) 
P • 698. 
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Rel ator is not s eeking a con­
struction of the act , bu t insists 
t hat we amend it by adding th e 
words , ' and unt i l t heir s ucce s s­
ors a re a ppointed and qua l ifi ed . ' 
Thi s \Ve a r e wi thout authority t o 
do . ~hat power is assigned to 
t he l egisl a t i ve br anch of the 
gover nment . In Lewis-Sutherlarxl 
Stat. Const. vol . 2 (2d Ed . ) p 
737 , it is said% ·· 

' Where t he omi s s ion is not plain­
l y indic a ted and t he statute as 
written is not incongruous or un­
i ntelli gible and l eads to no 
absurd r esults , the cour t is not 
justified ln making an interpo­
l ati on.' 

To t he s ame effe~t , Johnson v . 
Barham, 99 Va. 305 , 38 s.w. 136 , 
where i t is said: 

' It is saf er in a ca se whi ch admits 
of dou .; t , whe_e the cour t finds it- . 
sel f at all i nvol ved in con j ecture 
a s t o Wh t was the l egislative in­
t ent, t hat the particul ar obje ct 
which may r easonably be su ppos ed t o 
have infl uenced the Legisl ature in 
t he p art.icul ar case should fai l of . 
consummation t han t hat courts should 
too r eadil y y i e l d to a s up posed 
necessity , and exercise a power so 
deli ca te , and s o easil y abused, as 
t ha. t of addi n g t o or taki~ from 
t he words of the statute . ' 

Under the ruling Sta te ex rel . Cobb , the count y courts 
or t he appellate courts c annot interpol ate any other words or 
phrases which wo ul d allow t he count y court t o make an order 
upon t he county cl e rk which woul d s eg regate t h e charges f or 
board of a state prisoner and a count y pr i sone r i n a diff er­
ent amount f whi Ch , of course , wquld not exceed seventy f i ve 
cents ( 75~J a day for each prisone r . 
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Arti cle 3 , chapter 84, Section 11 840 R. S. Mo . 1929 
which a pplies 'to the board of prisoner s in counties contain­
i ng a population of one hundred fi fty thousand (150 , 000 ) to 
f i ve hundred thousand (500, 000 ) inhabitants , reads as follows & 

" Immediatel y after the takLng effect 
of t his article. and at the end of 
each year thereafter, and oftener 
if though proper, the county court 
sbal.l fix the amount per day that 
may be expended by the marshal for 
f urni shing board to t he prisoners 
confined in the county jails1 and 
the amount ao fi~ed per day shall 
be the am.Ount of costs taxed f~r 
t ha. t purpose agai nst prisoners who 
shall be convicted, and be paid by 
the eta te for bee. rding t hose charge­
able by law t o the state & Provided , 
that such amount shall not exceed 
the sum of thirty cents per day . 
The food ~rovide~ f or pri s one rs 
shall be whol esome and properl y 
prepar ed1 and t he marshal shall 
exercise bus iness economy on behalf 
of the oounty, payi ng no more t h an 
th~ moat reasonabl e rates for arti cles 
of .food and the hi re of t he empl 'Oyea, 
and he shall , 1n the exercise of hi s 
trust., be under the super int ending 
control o.f t he county court at all 
times. It shall be the dut y o.f the 
marshal at the end of each mont~ to 
report in wr i t i ng, duly verified by 
a.ffid.avi t, to t he county court, t he 
names of all pr i s oner s i n the county 
jails of the county t o whom he has 
furnished board, the number of days 
has been s o f u rnished by hLm, and 
all expenses i ncurred for that. month 
in providing am causing to be fur­
nished food to such pri soners , show­
ing nam.e , amount and exact cost of 
eaeh arti cl e of food, voucher there ­
for, wit h t he name of pers on from 
uhom purChased, also t he name of each 
empl oye, the purpose fo r whi ch he was 
employed, and the exact amouht t o be 
paid him for his services , wi t hout 
any bonus or r ebate or profit from 
ei t her to t he marahal or any inter­
media ry whomaoever, instigated or 
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created by the marshal J and any 
such marahal , deputy or employe 
of any such marshal who shal1 
viola te any p rovision of t his 
section s~l upon conviction 
t hereof, be punished by imprison­
mont in the penitentiary not 
exceeding three years , or by 
i mprisonment in the count y j ail 
not less than six months or more 
t han one year, or by fine not 
less t han one hundred dollars 
nor exceeding one thousand dollars, 
or by both such f ine and imprison­
ment . The oounty court shall 
allow and cause to be issued a 
warrant upon the county treasury, 
to the marshal, f or the exact 
expense so incurred, in boardins 
su ch prisoner s, not exceeding i n 
aggreg.a te the amount aforesaid 
per day fixed by i t . n 

In Article 4 , ehapter 841 Section 11840 R.s. Mo. 
1929 1 the same terms were set out as in Section 11840. 
The onl y difference b&ing that in Section 11840, the 
maximum charge was thirt y cents (30,!) p er day for each 
prisoner. In Section 11849 , whi ch section applies to the 
board or prisone rs 1n counties vilich at that time con­
tained or may t hereafter contain a city of seventy five 
thousand (75,000) inhabitants and l ess than two hundred 
t housand (200,000 ) i nhabitant s . Section 11849 was amend­
ed in the 1937 Sessi on Acts at page 444. This amendment 
was only f or the purpose of raising the chDrge for t he 
board of prisoners from t h1 rty cents (50¢) per day for 
each prisoner to fort y cents (40¢') per day for each prison­
er. 

Section 11849 as amended in the 1937 Session Acts 
of Missouri and Section 11840 of the Revised Statutes of 
Missouri 1929 , are ident ical in every respect except t h e 
charge per day for the board of e a ch prisoner . In Section 
11839 as amended by the l 937 . Session Act, the county court 
has been authorized to fix the amount per day tl:e. t may · 
be expended by the s herif f for :furnishing board to the 
prisoner s confined 1n the county jail, and the amount so 
fixed per day s~ be the amount of cost taxed for that 
purpose against prisoners who shall be convicted am be 
paid by the state for boarding t hose chargeable by law to 
the a tate . According t o thi s part of the Section 11849, 
ther e is no question but that the sta t e must pay the amount 

·. 
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fixed by the county court for the board of prisoners charge­
able by l aw to the sta te providing tha t such amount shall not 
exceed the sum of fort y c e nts (40¢') per day under Section 
11849 and thirty cents (30¢') per day under Section 11840 R. S. 
Mo. 1929 . This, of oourse , only ap plies to the special acts 
as set out by l e g isla ture and not t h e general a ct upon wh ich 
you requir e an opi nion. I am setting out the s p e ci al acts 
for the reason to show that if" 1 t was the i ntent of the legis­
l ature that Section 11794 as above set out could be construed 
d1:fferently than the exact wording o:f the section by orders 
o:f the county court upon t h e county clerk i n r e ference to 
pay :for the board o.f pri sone rs . the l egislature would mve 
only need t o have used the general law bei ng Sectl.on 11794 
R.S. Mo . 1929 to provide a different sum than that mentioned 
1n the two· speci al acta . 

The t~ special ~eta , Section 11840 and Section 11849 
R. S . Mo . 1 929 as above set out go further with a proviso that 
even after the stat e is char geab1e . by the amount set by the 
county c ourt and Yhich is charged aga i nst the state , it t hen 
becomes the duty of the sheriff to provide for all of the 
prisoners and it sets ou t t he manne r i n which he ah ould pay 
ror food and prov1de :for n ecessary empl oyees 1n and about the 
jail for the preparation o:f t he f ood and a lso go es further 
that he must make a report as to the exact amount that be has 
paid out for suppl i es and othe r arti cl es o£ food 1r ... the pr..:.­
paration of the board for pri soners. The two special acts 
t heri go f\lrthe r t hat the county court shall allow and cause 
to be issued a w:a.rrant uppn the county treasury • to the 
sheriff, r ·or tm e~t expenses he incurred in boe.rding suah 
prison ers, not exceeding i n aggregate the amount afore said. 
per day fixed by i t. The purpo se of the pro.viso was to save 
money, i f possible , for ,the board of pri s oners Whose expenses 
far board would b e chargeable a gainst the county only. There 
is a possibil ity Where there is a large number confined in a 
jail that tbe sheriff' may be able to furnish the board for 
the county pr i soners at a saving_, but in any event under the 
two special acts t h e sta t e l s char ged with tha amount fixed 
per day by the county court and any s aving made by the sheriff 
woul d be of no benefit tot he expense oha.rged aga.l.nat the a tate. 

In 59 Corpus Juri s , page 952• Section 509 1 the rule 
was sta t ed as fo l l owat 

"'(l) The i ntent ion of the l egis­
l ature is to be obtained primaril y 
.from the language used in the stat­
ute . The court must imparti ally 
and without bias review the written 
words of the act , bel.ng aided in 
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their interpretati on by the canons 
of construction. Where the language 
of a statute is p1ain and unambiguous , 
there is .no occasion for construction, 
even though other meanings cou1d be 
f ound; and the court cannot indulge in 
speculation as to the probabl e or 
pos sible qualificati ons which might 
have been in t he mind of the legis­
l a ture, but the statute must be given 
effect according to its pl ain and 
obvious meaning, and cannot be extend­
ed beyond it because of some supposed 
policy of the law, or because the 
l egisl e ture did not use proper word.s 
to expres s its meaning, or the court 
would .be assuming legislative author­
ity . \Vhere~ however , t he l~~age is 
of doubtful mean1Il6, or where an adher­
ence to the strict letter would lead 
to injustice, to absurdity, or to con­
tradi ctory pro~aions, the duty devolves 
upon the court of ascert aining the true 
meaning. If the intention of the legis­
lature cannot be discovered, i t is the 
dut y of the court to gi ve the statute 
a reasonable construction , consistent 
with the general pr inciples of law. 
Courts should not at t r i bu te to the 
legislature.the enactment of a statute 
devoid of purpose~ but where t he lan­
guage is clear and unambiguous but at 
t he same time incapable of reasonable 
meaning, t b&t the court cannot construe 
the statute to give it a meaning . The 
eom-t cannot at ' ribute to the l egisla­
ture an intent whieh is not in any Vlay 
expressed in t he statute . " 

According to this ruling, Section 11794 R.S. Mo . 
1929 need no constru-ction. In 59 Corpus Juris, page 974, 
Section 577, the rule was held as followst 

" ( 1) Whi le <the meaning to be given 
a word used 1n a statute wil l be 
determined .from the character of its 
use , words 1n common use are to be 
given their natur a1. plai n • ordinary 
anc commonl y understood me~, in 
absence of any statutory or well 
establ ished technigal meaning unless 
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it is plain from the statut e 
that a differen t meaning was 
intended, or ~eas suCh con­
struction would defeat the 
manifest intention of t he 
legi ala tur e . The words are to 
be interpreted wit h due regard · 
to t he s ubject matter of the 
statute and its purpose , and 
it may be necessa. .. :y , 1n ordc:rr 
to give e.ff'ect t o the legisl.a­
ti ve intent, to extend or re­
strict the ordinary and usual 
me ani.ng of words; but the wor ds 
of a statute a re not to be given 
a forced~ strained, or subtle 
meaning . 

It is also the general rule tho. t interpret ing a s tatute 
other sections wh ich appl y to the same ·~manner shall be read 
together w1 th the ae et lan sub ject to interpretation . This 
was so held in the c ase c£ State ex rel. Columbia Nat ional 
Bank of Kansas City v. Davi s , Judge et a1., 2841 s .w. 464 1 
l.c. 470, where the court held& 

"Statutes in pari materia are 
those whi ch relat"ft to the same 
person or thing, or t o t h e s ame 
class of persons or things . In 
the construction of a particular 
sta tute , or in the interpretation 
o.f any of its provis ions , all 
acts relating to the s ame subject , 
or hav 1.ng t h e same general. purpose , 
should be read in connection with 
it, as together constituting one 
l aw. " 

According to the au thority in State v. Davis , as abo ve 
cited , and reading the s peci al Sections 11840 and 11849 as 
above s e t out, t here can only be one conclusion but that the 
intention ot the legislature in passing Sections 11840 and 
11849 was they legal.ly gave the oounty court authority to 
make different Charges for state pri soners and count y prison­
ers for their board and by their act have l egally g1 ven that 
authority wh1 ch has !~legally been assumed by county courts 
who do not come Within the two specia1 acts to make orders 
!"or cii:fferent charges wb1 ch is legally set out in the two 
ape cial a ct s . 
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CO CllJ S I ON 

In conclusion will s ay that it is the opinion of 
this offi ce t r:at cou nt y courts in all counties e.xoept the 
county courts Which come within the provisions of Sections 
11840 and 11849 of the Laws of the State of Missouri have 
no authority to make an order to the sherlff a l lowi ng him 
a different sum for the board of a pris oner chargeabl e to 
t he state wb1 ch woul d be diff erent from a aha rge for t h e 
boa rd of a prisoner chargeable to . t he count y and l t is the 
concl usion of t h 1s office that t he same charge must be made 
for the board of a county k-r i soner as tha t charged to the 
s t ate tor t he board of a state pr i s oner providing t he charge 
should not be more t han the maximum amount allowed for the 
board of each prisoner by the count y court . 

' 
In renderine thi s opinion, anot her op inion on the 

same s ubject matter has be en withdrawn on th ... s date by thi s 
of fice . The w1 t hdrawn opinlon was dated February 1 2 , 1935 
and was given a t t he request of Honorable Sam ' • \ear of 
Springf i eld, Missouri , and is no lonGer to be considered as 
the opi nion of t his of f i ce . 

Respectfully submi tted• 

W. J . BLfiCc; 
Assistant Attor ney General 

APPROVED: 

J . E. TAYLOR 
(Aetir~) Attorney General 

.• JB zDA 

, 


