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COUNTY COURT:

Honorable Forrest Smith,
Stete Auvdltor,
Jefferson City, io.

Dear Sir:

T e s

Under Section 11794 R.S. Mo. 1929 County Court
is not authorized to make an order for shebiff
to recelve a different amount for boarding
prisoners charged with felony than the amount
for prisoners chsrged with misdemeanor.
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This will acknowled;e receipt of your request of
Décember 31, 1937 for an officlal opinion which reads

as follows:

"We are in receipt of an offiecial
opinion rendered by your depairt-
ment on Janusry 5, 1955 and one
on February 12, 19356 with refer=-
ence to board of prisoncrs, which
two opinions ar conflicting.

In our recent audits we have [ound
that there are now seventeen coun=
ties 1n the southern part of the
state making a separate charge for
boarding prisoners where the same
is legally texed gs charges against
the stcte from the amount which is
legally charged ggainst the county
for boerdling prisoners.

That custom seems to be spreading

in some of the northern counties.
The same food is served to the
prisoners wnere the state pays

the chairges as is served to the
prisconer where the county pays

the cost and this unfelr discrimina-
tion is costing the state a consid-
erable sum of money.

I am unable to see from reading
Sections 11794 and 11795 R.S. Ho.
29 how the County Court can legaelly
make en order segregating these
charges.
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I would 1like to heve an opinion
from your department clarifying
these two conflicting opinions,"

As mentioned 1n your requ st, Section 11794 R.S.
Mo. 1929, reads as followst

"Hereafter sheriffs, marshels
and other officers shall De
ellowed for furnishling each
prison r with board, for each
day, sich sum, not exceeding
seventy~five cenis, as may be
fixed by the county court of
each county snd by the nunicle
pal assembly of any clty not
in e county in tihis states
Provided, that no sheriff
shall ccntract for the furnish-
ing of such board for a price
less thrn that fixed by th
county court,." '

Section 11795 R.S. Yo« 1929 reads as fo:lowss

"It shall be the duty of the
county courts of each county
in this sta ‘e at the November
term thereof in each year to
make sn order of record fixing
the fee for furnishing each
prisoner with board for each
day for one year commencing

on the {irst day of January
next thereafter, and 1t shall
be the duty of the clerk of
the county court to certify

to the clerk of the circuit
court of such county a copy

of such order, and the same
shall be filed in the office
of the ce rk of the circult
court for the use of the said
clerk ancd the Judge and prosecuting
attorney in making and certifying
fee bills."

Lloth of these sectlons are the general law in refer-
ence to furnishing board for prisoners while conf'ined 1in

the county. jail. Ther sare two exceptions to this general
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lgw which will be referred to later on in tls opinion.
In referring to Section 11794, there is no mention in
the section which gives the county court authority to
name a different sum for a prisoner who, according to
law, the board of which would be charged to the state
and the section does not contaln any suthority which
would permit the county court to make a different charge
or sum for the board of a prisoner charged with a mis-
demeanor and therefore not subject to payment by the
state., This section is not amblguous and should not be
in court for a construction.

In the case of State ex rel. Cobb v, Thompson,
State Auditor, 5 S.W. (2d) 57, the court held:

"A statute is not to be read

as 1f open to construction as

& matter of course. It is

only in the case of ambiguous
statutes of uncertain meaning

that the rules of construction

can have any application. Where
the languasge of a statute 1is

plain and unambiguous and its
meaning clear and unmistakable,
there is no room for construct-
ion, and the courts are not
permitted to search for 1its
meaning beyond the statute 1t-
self, A standard text states

the rule as follows: 'If the
words (of the statute) are free
from ambiguity eand doubt and
.xpress plainly, clearly and
distinctly the sense of the
Tramers of the instrument, therec
is no occasion to resort to

other means of interpretation.

It is not allowable to interpret
what has no need of interpretation.
The statute itself furnishes the
best means of i1ts own expositionj;
and if the sense in which words
were intended to be used can be
clearly ascertained from its parts
and provisions, the intentlon thus
indicated will prevall without re-
sorting to other means of ailding
in t he construction.' Lewls-Suther-
land Stet., Const. vol., 2 (24 kd.)

p. 698.
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Relator 1s not sceking a con-
struction of the gct, but insists
that we amend it by adding the
words, 'and until their success=-
ors are appcinted and qualified.?
This we are without authority to
do. That power 1s assigned to
the legislative branch of the
government. In Lewis-Sutherlamnd
Stet. Const. vol., 2 (Ed Ed.c) p
737, it 1s sald: :

’ 'Where the omission is not plaine-
ly indicated and the statute as
written is not incongruocus or un=-
intelligible and leads to no
absurd results, the court is not
justified in making an interpo=-
lation,?

To the same effe.t, Johnson v,
Barham, 99 Va. 306, 38 S.W. 136,
where it is said:

It is safer in a case which admits
of dou:t, whe:e the court finds it=-.
self at all involved in conjecture
as to wvh t was the legislative in-
tent, that the partlcular object
which may reasonably be supprosed to
have influenced the Legislature in
the partlicular case should fall of.
consumnation than that courts should
too readily yleld to a supposed
necessity, and exercise a power so
delicate, and so easily abused, as
that of adding to or taking from
the words of the statute,?

Under the ruling State ex rel. Cobb, the county courts
or the appellate courts cammot interpolate any other wcrds or
phrases which would allow the county court to make an order
upon the county clerk which would segregate the dherges for
board of a stete prisoner and a county prisoner in a differ=
ent amount, which, of course, would not exceed seventy five
cents (75¢’ a day for each prisoncr.
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Article 3, chapter 84, Section 11840 R.S, lin. 1929
which applies to the board of prisoncrs in counties contain-
ing a population of one hundred fifty thousand (150,000) to
five hundred thousand (500,000) inhabitants, reads as follows:

"Immediately after the taking effect
of this article, and at the end of
each year thereafter, and oftener

if though proper, the county court
shall fix the amount per day that
may be expended by the marshal for
furnishing board to the prisoners
confined in the county jalls, and
the amount so fixed per day shall

be the amount of costs taxed for
that purpose against prisoners who
shall be convicted, and be paid by
the state for boarding those charge-
able by law to the state: PFProvided
that such amount shall not exce

the sum of thirty cents per day.

The food provided for prisoners
shall be wholesome and properly
prepared, snd the marshal shall .
exercise business economy on behalf
of the county, paying no more than
the most reasonable rates for articles
of food and the hire of the employes,
and he shall, in the exercise of his
trust, be under the superintending
control of the county court at all
times., It shall be the duty of the
marshal at the end of each month to
report in writing, duly verifled by
affidavit, to the county court, the
names of all prisoners in the county
Jeils of the county to whom he heas
furnished beard, the number of days
has been so furnished by him, and
all expenses incurred for that month
in providing and causing to be fur-
nished food to such prisoners, show=
ing name, amount and exact cost of
each article of food, voucher there=-
for, with the name of person from
whom purchesed, also the name of each
employe, the purpose for which he was
employed, and the exact amouht to be
pald him for his services, without
any bonus or rebate or profit from
elther to the marshal or any inter-

medlary whomsoever, instigated or
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created by the mershel; and any
such marshal, deputy or employe
of any such marshal who shall
violate any provision of this
section shall upon conviction
thereof, be punished by imprison-
ment in the penitentiary not
exceeding three years, or by
imprisonment in the county jall
not less than six months or more
than one year, or by fine not
less than one hundred dollers
nor exceeding one thousand dollars,
or by both such fine and ilmprison-
ment. The county court shall
allow and cause to be issued a
warrant upon the county treasury,
to the marshal, for the exact
expense 80 incurred, in boerding
such prisoners, not exceeding in
aggregate the amount aforesald
per day fixed by it."

In Article 4, chepter 84, Section 11840 R.S. ko.
1929, the same terms were set out as in Section 11840,
The only difference being that in Section 11840, the
maximum cherge wes thirty cents (30¢) per day for each
prisoner, In Section 11849, which section applies to the
board of prisoners in countlies which at that time con-
tained or may thereafter contain a city of seventy five
thousand (75,000) inhabitants and less than two hundred
thousand (200,000) inhebitants. Section 11849 was amend-
ed in the 1937 Session Acts at page 444, This amendment
was only for the purpose of raising the charge for the
board of priscners from thlirty cents (30¢) per dey for
each prisoner to forty cents ¥40¢) per day for each prison=-
eTr'.

Section 11849 as amended in the 1937 Session Acts
of Missouri and Section 11840 of the Revised Statutes of
Missouri 1929, arc identical in every respect except the
charge per day for the board of each prisoner, In Sgetion
11839 as emended by the 1937 Sesslon Act, the county court
has been authorigzed to fix the amount per day that may
be expended by the sheriff for furnishing board to the
prisoners confined in the county jail, and the amount so
fixed per day shall be the amount of cost taxed for that
purpose sgalnst priscners who shall be convicted and Dbe
paid by the state for boarding those chargeable by law to
the state. According to this part of the Section 11849,
there is no question but that the state must pay the amount
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fixed by the county court for the board of prisoners charge-
gble by law to the state providing tikrat such amount shall not
exceed the sum of forty cents (40¢) per day under Section
11849 and thirty cents (3C{) per day under Section 11840 R.S.
Mo. 1929, This, of course, only applies to the special acts
a8 set out by legislature and not the general sct upon which
you require an opinion.s I am setting out the speclial acts
for the reason to show that if it was the intent of the legis-
lature thet Section 11794 as above set out could be construed
differently than the exact wording of the section by orders
of the county court upon the county clerk in reference to

pay for the board of prisoners, the legislature would have
only need to have used the general law being Section 11794
ReS. No. 1929 to provide a different sum then that mentioned
in the two special agcts.

The two speciel acts, Section 11840 and Section 11849
ReS. Mo. 1929 as above set out go further with a proviso that
even after the state 1s chargeable by the amount set by the
county court and vwihich is charged agalnst the state, 1t then
becomes the duty of the sheriff to provide for all of the
prisoners and 1t sets out the manner in which he shculd pay
for food and provide for necessary employees in and about the
jail for the preparation of the food and slso goes further
that he must make a report as to the exact amount that he has
rald out for supplies and other articles of food in the pri=
paration of the board for prisoncrs. The two special acts
then go further that the county court shall sllow and cause
to be issued a warrant upon the county treasury, to the
sheriff, for the exart expenses he incurred in boarding such
priscners, not exceeding in aggregate the amount aforesaid
per day fixed by it. The purpose of the proviso was to save
money, if possible, for the board of prisoners whose expenses
for board would be chargeasble against the county only. There
is a possibllity where there is a large number confined in a
jail that the sheriff may be able to furnish the board for
the county prisoners at a saving, but in any event under the
two speclal acts the state is charged with the amount fixed
per day by the county court end any saving mede by the sheriff
would be of no benefit to t he expense charged ageinst the state.

In 59 Corpus Juris, page 952, Section 509, the rule
was stated as followst

"(1) The intention of the leglis=
lature is to be obtalned primarily
from the language used in the stat-
ute. The court must impartially
and without blas review the written
words of the act, being alded in
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their interpretation by the canons

of construction, Where the language
of a statute is plain and unambiguous,
there 1s no occasion for construction,
even though other meanings could be
foundjy and the court cannot indulge in
speculation as to the probable or
possible qualifications which might
have been in the mind of the leglis-
lature, but the statute must be given
effect according to its plain and
obvious meaning, and csnnot be extend-
ed beyond it because of some supposed
policy of the law, or because the
legislature did not use proper words

to express iis meaning, or the court
would be assuming legislative author=
ity. Vhere, however, the language 1is
of douvbtful meaning, or where an adher-
ence to the strict iattor would lead

to injustice, to absurdity, or to con=-
tradictory provisions, the duty devolves
upon the court of ascertaining the true
meaning, If the intention of the legis-
lature cannot be discovered, it is the
duty of the court to give the statute

a reasonable construction, consistent
with the general princlples of law.
Courts should not attribute to the
legislature.the enactment of a statute
devoid of purpose, but where the lan-
guage 1is cleer and unambiguous but et
the same time incapable of reasonable
meaning, that the court cannot construe
the statute to give it a meaning, The
court cannot at ribute to the legisla=-
ture an intent which is not in any vay
expressed in the statute."

According to this ruling, Section 11794 R.S. lio.
1929 need no construction. In 59 Corpus Juris, page 974,
Section 577, the rule was held as followss

(1) While the meaning to be given
a word used in a statute will be
determined from the character of its
use, words in common use are to be .
glven thelr natural, plein, ordinary
anc commonly understood meaning, in
absence of any statutory or well
established technical meaning unless
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it is plain from the statute
that a different meaning was
intended, or unless such con-
struction would defeat the
manifest intention of the
legislature. The words are to
be interpreted with due regard-
to the subject matter of the
statute and 1ts purpose, and

it may be necessa.y, in order
to give effect to the legisla=-
tive intent, to extend or re-
strict the ordinary and usual
meaning of words; but the words
of a statute are not to be given
@ roroad‘ strained, or subtle

meaning.

It is also the general rule thet interpreting a statute
other sectlions which apply to the same manner shell be read
together with the ssction subject to interpretation, This
was so held in the case of State ex rel. Columbia National
Eank of Kensas City v. Davis, Judge et al., 284, S.W. 464,
l.c. 470, where the court held:

"Statutes in pari materia are
those which relate to the same
person or thing, or to the same
class of persons or things. In
the construction of a particular
statute, or in the interpretation
of any of its provisions, all

acts relating to the same subject,
or having the same general purpose,
should be read in comnection with
it, s:'a together constituting cne
law,

According to the authority in State v. Davis, as above
cited, and reading the special Sections 11840 and 11849 as
above set out, there can only be one conclusion but that the
intentlion of the leglislature in passing Sections 11840 and
11849 was they legally gave the county couwrt authority to
make different charges for state prisoners and county prison-
ers for their board and by thelr get have legally given that
authority which hgs illegally been assumed by county courts
who do not come within the two special acts to make orders
for different charges which 1s legally set out in the two
special acts,
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CONCIUSION

In conclusion will say that it 1s the opinion of
this office that county courts in all counties except the
county courts which come within the provisions of Sections
11840 and 11849 of the Laws of the State of Missouri have
no authority to mske an order to the sheriff allowing him
a different sum for the board ¢ a prisoner chargeable to
the state which would be different from a charge for the
board of a prisoner chargeable tec the county and it 1s the
conclusion of this office that the same charge must be made
for the board of a county prisoner as thet charged to the
state for the board of a state priscner providing the charge
should not be more than the maximum amount allowed for the
board of each prisoner by the county court.

In rendering this opinion, another opinion on the
same subject matter has been withdrawn on th s date by this
office. The withdrawn opinion was dated February 12, 1935
and was given at the request of Honorable Sam k. Wear of
Springfield, Missouri, and is no longer to be considered as
the opinion of this office.

Respectfully submitted,

We Jo BUHKE
Assistant Attorney General

XPPROVED:

J. LK. TAYLOR
(Actirg) Attorney General
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