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RECORDER OF DEEDS: Recorder should not release a mer~gage 
or deed of trust when a copy of the ~ 
original note is used. 

December a, 1~38 

Honorable John E. Short 
Recorder of Deeds 
Richmond., Missouri 

Dear Sir: 

lYe have your letter ot December 6 , 1138, which 
reads as follows: 

"Would ·appreciat~ it very much it you 
will please adYise me , whether or not 
the copy ot the no~• enoloaed is autti­
cient to make a proper release~ 

"I am advised that it is but according 
to the Laws ot Missouri, 1935, Section 
3099, Page 209, it seems to me that ia 
not surf'i-cient . As I -understand copies 
could be made ot notes and signatures 
added and presented tor release , and 
not be the original note but according 
to said Section 1099, it would be hard 
to misrepresent a release even tbo the 
note or mortgage was not identified. . " 

t our request does not sta te it .the note enclosed 
in your letter i s secured by real estate or persona l 
property. 

I. 

I f' the note i s secured by a mortgage or deed of 
trust on chattels or personal property, this opinion will 
be based on the follovdng auth~ritieaz 

\ 
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Section 3099, Laws of 1!1saour1, 1gs5, page 209, 
reads as tollows' 

"Such recorier shall enter in a book, to 
be provided by him tor such parpoae, the 
names ot all the parties to such i~tru­
meat., arraJlging the u.ame·s o f such mortgag4Jra 
or grantors alphabeticallT, and shall note 
thereon the time of f iling su·ch instrument 
or COpJ'., tor which said recorder shall re­
celve a tee ot t wenty cents. Said fee shall 
also include and cover all coats tor dis­
cha.rging s al d mortgage or dee·d ot trust ac­
cording to the methods hereinafter provided. 
SUch mortgage or deed or 'trust, when sat1a­
t1ed.. shall be discharged by any ot the 
following methods: 

"1. By the mortgagee, cestui que trust, his 
agent or assigns, on the margin ot such index, 
which shall be attested b7 the recorder. 

"2. Upon the presentation by the mortgagor 
or grantor ot the original mortgage or deed 
ot trust • and upon such mortg48or or grantor 
making at'tidavit b.etore such recorder that 
the instrument presented by him ia the or1g1llel 
ot the cop:r on file, alld that such mortgage 
or deed ot trust haa been tull7 paid and aat1a­
t1ed. 

"3. Upon preaentatioa or re.oeipt ot an order 
in wr1t1Ag, signed by the mortgagee or oeatu1 
que trust ther-eot, attested by a justice ot 
the peace, or any notar7 public, stating that 
such instrument has been paid and satisfied. 

"When any ot t hese provisions have been com­
plied with, it ahall be the duty ot the 
rec&rder to ent er in a column tor that pur­
pose the word 'sat1at1ed,' g1v1ns date. When 
a chattel mortgage shall be satisfied as above 
provided, the recorder may d•liver aaid mort~ 
gage to the holder ot the note secured therebr, 
or, it the holder of said note refuse to receive 
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the same the r ecorder may destroy said 
mort gage. Provided , that the recorder may 
deliTer to the parties entitled t hereto, 
or des~roy all such mortgages now remaining 
on f ile in his office and which h~Te been 
ent ered aattsried on the chattel mortgage 
register." 

Section 3011, Laws of Kissouri, 1935, page 201, is 
an aaendaent of Section 3099, R. s. Uo. 1 921. The amend­
ment is a Terbatim copy or Section 5019 with t he exception 
or the insertion of the words "of twanty cents. Said tee 
shall also include and coTer all coats to~ dischargine 
said mortgage or deed of trust according to the methods 
hereinafter provided," instead ot the words "ot ten centa." 

Section 3091 is a part of Article 3, Chapter 22, ot 
the ReTised Statutes of Mi ssouri, 1921, and onl7 appliea 
to mortgages or deeds ot trust on pezsonal propertr. The 
first section, 3017, of Article 3, .Chapter 21 begins aa 
followa: "No lllOrtgage or deed ot trust ot personal. 
propertr." Section 3019, Lawa ot 1935, page 209, onl7 
applies to personal property and the mortgages and deeds 
of trust described in said artiole are secured only by 
personal property. 

In arriTing at the original intention ot the Legis­
lature 1n enacting any law, one mus-t read all sections -
in reference to the same subject matter and as aet out in 
the same article. In the case of State ex rel. Geo. B. 
Peck co. •· Browa, 10~ s. w. 909, 1. c. 911, 340 vo. 1189, 
the court said: 

"In construing statutes in pari materia, 
'endeaTor should be made, by t racing history 
ot lesislation on the subject, to ascertain 
the unitorm and consistent purpoae of the 
Legislature or to discover how the policy 
ot the Legislature with rerer.uce to the 
subject matter haa been changed or modified 
trom time to time. With this purpose· in Tiew 
therefore it i s proper to consider, not oAlf 
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acts passed at the same session ot the 
Legislature, but also acts paaaed at prior 
and subsequent sessions, and even those 
vmich have been repealed. So tar as reason­
ably possible the statutes, although seem­
ingly in conflict with each other, should 
be harmonized, and toroe and ettect given 
to each, as it will not be presumed that 
the Legislature, in the enactment ot a aub­
sequ•nt statute, intended to repeal an 
earlier one , unless -it has done so in ex­
press terms, nor will it be presumed that 
the Legislature intended to leave on the 
statute books two contradictory enactments.• 
16 Cyc. 11•7. We approved the above excerpt 
in State ex rel. Columbia National Bank v. 
Davia, 314 Mo. 373 , 284 s . w. "'•·" 

, .. 

The only change made in the enactment ot the new 
Section 3099, Laws ot 1935, was the cost ot tiling such 
instrumellt, and is still a part ot Artic~e 3 whiell prescribes 
the method ot tiling and satisfying chattel mortgages . It 
will also be further noticed in Section 3099 , Laws ot 1935, 
that the Legislature does not mention recording, but onl7 
the tiling ot a mortgage. There is no procedure to fi~e a 
mortgage of real estate without recording. Section 3099, 
Laws of 1935, in describing how a chattel mortgage shall be 
released, does not mention the note, but only the mortgage 
in all three ot the methods described. 

In case ot a oontlict as to the title ot chattels 
between the holder ot a note and the holder ot the chattel 
mortgage to se~e pay.ment ot the note, the mortgage con­
trols. In the case of International Harvester Co. v. 
Threlkel4, ~ s. W. (2d) 182, 1. c. 184, 226 Mo. App . 600, 
the court said: 

" * * * but the mere use of such notes 
in the chattel mortgage ought not to 
contravene or control the express terms 
ot such mortgage or the legal implication 
arising trom the subsequent giving and 
taking thereot." 
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COUCIJJSIOll 

In view ot the above authorities, it is the opinion 
of this department that the onl7 methods to release and 
satiaty a chattel mortgage are: (l) The mortgagee, ceatui 
que trust, his agent or assigna, may aatisty the mortgage 
on the mar~in of the index, which shall be attested by the 
recorder; ( 2 ) th& mortgage may be aatisfied by the mort­
gagor or grantor ot the original mortgage or deed ot truat, 
who shall make an a~fidavit betore such recorder that the 
instrument presented by him is the original of the oopy on 
file, and that such mortgage or deed ot trust has been 
tully paid and satisfied; or (3 ) the mortgage may be satis­
fied upon the presentatioa or receipt of an order in writ­
ing, signed by the mortgagee or cestui que trust thereof, 
attested by a Juatice of the peace, or any not&r7 pUQlio, 
stating that such 1natruaent baa been paid and satisfied. 
The three metho4s above set out are the only ways 1n wb.io.b 
a mortgage or deed ot trust upon personal property can be 
aatisfled. 

II. 

It the note is secured by a mortgage or deed of 
trust on real estate, this opinion will be based on the 
following authorities. 

I am assuming from your request tor an opiDioa 
that the release and aatistaotion ia being attempted with 
a copy ot an unidentified note and the ~riginal not• haa 
not been pres ented at the time of t he release and ~attafao­
t1on. 

Section 30•8, R. s . Mo. 1929, was amended by the 
Laws of iasouri, 1933, page 196, which enacted Seotioa 
30f8, which pa r t ially reads as followa: 

"In ease satisfaction be acknowledged by 
t he payee or ass ignee a or i .n case a :tull 
deed ot release is offered for record , the 
note or notea secured ahall be produced and 
canceled in the presence of the recorder, 
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who shall enter that f act on the margin 
ot the record and attest the same vdth 
his official signature; and no tull deed 
of release shall be admitted to r ecord 
unless t he note or notes are so produced 
and canceled , and that f t ct enter ed on the 
margin or the record and a ttested as above 
provided. It such not e or notes are not 
presented for cancellation f or the all eged 
reason t hat th&y have been lost or destroyed, 
t he recorder, before allowing any entry ot 
satisfaction to be made on the record or 
any deed ot r elease to be pl aced on t he f ile 
or r ecord, shall require t he cestui que trust 
named in t he mortgage or deed ot trust de­
sired to be released or his legal representa~ 
t ives , to make oath, in writing, stating that 
the not e or ot her evidence of debt named in 
the mortgage or deed or trust sought to be 
r eleased have been pa i d and delivered to 
the maker t he.reor or his representative, and 
t he r ecorder shall also requ i re the maker ot 
suoh note or notes, or his legal repreeenta­
ti~8, t o make affidavit , in writing, that 
the note or notes in question have been paid, 
and cannot be produced because loat or 
destroyed, and t hat they are not then in the 
possession of any person haTing any l awtul 
claim t o t he same ; provided, however, that , 
i f such note or notes shall not have been 
delivered to the maker or bia legal repre­
sentative, the atridevit so required of the 
cestui que trust or his legal representative. 
shall r e cite that t he note or other evidence 
or the debt named in sai d mortgage or deed 
ot trust has been paid and cannot be produced 
because lost or destroyed, and t hat they are 
not then in the poasession ot any person hav­
i ng any l aw:t'ul claim to the same , and the 
t erm legal representatives as used in thia 
section shall include assi gns ; and the affi­
davit ot the maker of such note or notes or 
his l egal represent atiTe shall r ecite that 
said note or notes haTe been paid; the affi­
davits so required shall be r ecorded in the 
same manner as deeds , in a permanent record, 
and t he recor der shall make a notation upon 
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the margin of the mortgage so satiatied 
gi rlng t he number ot the book and page 
wherein sai d atfidaTit has been recorded. 
* * *" 

Under thi s section, a mortgage or deed or trust can 
only be satisfied by the mortgagee, cest ui que trus t or 
assignee either satisf ying t he r ecord or filing for record 
a deed or release . In case of satisfaction acknowledged 
by the payee or assi gnee, or i n case or a full deed or 
release being ott ered tor record , t he note or notes must 
be produced and cancelled i n t he presence of the recorder , 
who shall r ecord same on t he mar gi n of the record and 
attes t it with his s i gnature. V~ere t he note i s lost 
or destroyed, t he law does not provide that a copy ot the 
note can be resigned by t he makers and t he note released 
by the mortgagee on the copf. In some oases this has been 
done, but it known by the recorder and t he original note 
should later appear in t he hands of a purchaser i n due 
course, t he recorder would be liable on his bond tor re­
leasing the mortgage it it could be shown tha t he knew 
t hat the note used was not the or i ginal not e secured by 
the mortgage, but was a copy made for t he purpose or satisfy­
ing the record. When t he note is lost or destroyed, the 
r ecor der should r equire the cest ui que trus t named in the 
mortgage or deed or trust desired to be released, or his 
legal repreaentatiTes , to make oath, in wri ting , stating 
t hat the note or other evidences ot debt named in the mort­
gage or deed of trust sought t o be released has been paid 
and deliTered to t he maker thereot. or his legal representa­
tive, and at the same time the recorder shall al so requ.ire 
the maker of such note or notes , or his legal represent a­
t iTe, to make affidavit, i n writ ing , t hat the note or notes 
in question have been paid and can not be produced because 
lost or deatro7ed, and t hat they are not then i n the pos­
sesaicm ot any person .haTing any l aw.tu1 . claim to the same. 
It further provides that it such note or not es have not 
been deli~ered to the maker , or his legal representatiTe, 
t he aftida~it so required ot t h& cestui que trust , or hie 
legal representative, shall recite that the note or other 
eTidenoe ot the debt named in the mort gage or deed or trust 
has been paid and can not be produced because lost or des­
trOTed , and t hat they are not then in the possession ot any 
person having any l awtul clai m to the same. The affidavits 
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above set out shall be recorded t he same as any other in­
struments. The methods of r eleasing deeds of trust and 
mortgages upon real estate as above set out are t he onl7 
methods or r eleasi ng where t he original note is not obtain­
able . 

It a chattel mortgage is filed and recorded in the 
same manner that a real e st ate mortgage is tiled and recorded, 
then t Le chattel mortgage can be released in the same manner 
as a real estate mor t gage as above set out. 

CuUCLUSIOif 

I n view of the above aut horities , it is the opinion 
of this department that the copy of the note enclosed 1n 
you.r request is not suff icient to make a proper release ot 
a mortgage or deed ot trust either upon real e stat e or per­
sona l property . 

Respectfully submi t ted 

VI. J • BURKE 
As s istant Attorney General 

APPROVED: 

t. E . TAYLOR 
(Acting ) At t orney General 

WJB : HR 


