
RECORDER OF DEEDS: Cities of 60o,qoo or more and ~unties 
200,000 to 400,000 . Trustee 's Deeds. 
Recorders in cities of 600 1 000 or over 
and counties of 200 , 000 to 400,000 shall 
requ i re t ha t the unpaid obligations securing 
d eeds of trust or mortgages be presented to 

January 4 , 1 938 him _before recordi ng 
Trustee 's Deeds under 
fore closure for such 
mortgages . 

I~. Oliver Sen t i , 
Associate Clty Counselor, 
City of St . Lot•i s, 
St . Loui s, . o • 

.Dear Slr : 

This off ice s clmov.r l edges your request dated December 31 , 
1 937 for a.n opinion pertainin__. t r bhe recorde:c of deeds wl1ich 
i s as f ollm1s : 

"A Tr ustee ' s Deed to real est u"Le 
fore closed under a deed of tru st 
secuPinL seventy notes for ~'500 . 00 
each has been presented to the 
Recorder of Deeds for recordinL, 
tog e t !J.er w·l t h all of t he notes 
except two , the hol der of which 
is suinb t he corporation from 
whi ch they were pur chased f or 
spe cif ic pe r forrr..a.n ce (payment 
of the notes in ful l) 1 and l'efused 
to su rrender t h em to the Trustee . 

'l1he Recorder 1 s 0.~. ... .'i ce. has inqui red 
of th ..i.s dep1rtmcnt whE:.'che r it can 
recor-d t h e Trustee ' s Doed ·wl thout 
a l l of the unpai d notes beinc 
presented, in vi ew of the provisions 
of Section 3096a , Laws of 1.tlsaouri 
1933 . 

The St a tute sh oul d be enfor ced 
uniformly throughout the Sta1. e and 
we have t herefore advised the Record­
er ' s or·fice to be ~overned by your 
constructi on of 1t s provisions . 

Will : ou pl ease advise tl~i s office 
whether, unde :. th e cir cumstances 
stated, the abo Je- mer:. tioned Trus tee ' a 
Deed should be recorded, so L hot we 
can advis e the Re corder in accordance 
w.l t h yuur interpret ation?" 

D 
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The office of the recorder of deeds is a statutor y 
6 f ice . 

S~ct lon 1152o , pa ge 360 Laws of 1.1issour ~ , 1933 pro­
vides as fol lows : 

"There snall b e an office of 
recorder in each county in the 
state containinv 2~ , 000 inhab­
itants or mo e , to be styl ed , 
' The office of the Recorder of 
Deeds.' " 

In the case of Lamar T~1nsh1p v . City of Lamar , 261 
Mo . 171 , l . c . 189 , the court safd : 

" Off icers are creatures of the 
l aw whose duties are usually 
fully p rovided by t h e statu te . " 

And in 46 Cor¥u s Juris , p a , e 1C31 1 Sect ton 287 , . e 
inc.. 1 e r;·l e stated as fol lows : 

"The powers and a . t or ty of 
public officia ls are l ixed and 
dete: mined b) J.aw, subje ct to 
such limita t i ons as :rnay be 
lmpvs ed by the Gc...1s ti tution . " 

The l e£5islature wi th the power to create an of .l'ice may provi de 
its por1ers and may from time to t ime diminish them. 

The s ener al powe rs and duti es of tho r e corder of deeds 
i n cities now or h ereafter containin~ si x hundred t h ousand 
(6001 000 ) popu l ation or moru or in counties \'lhlch now or here­
after containin .... a popul ation of tv10 hundred thousand ( 200 1 000) 
to four hund~ ed t housand (4001 000 ) a. c set out in Section 11574a 
pa""e 3u2, Laws of Mis souri 19:... 3 . This sect 0n requires t h e 
recorder to record ever~ deed, mort0 a _e , conveyance , deed of 
trust , etc ., wh.i.ch ar e pre sented to him fo r recor·d. Secti on 
3039 R.s . I.:o . 1929, p rovides tha t : 

"Every i nstrument in v~itin~ 
t hat conveys any r enl esta ~ e , 
or WLe reby any r eal estate may 
be affected, in law or equi t y , 
proved or o c nm1led.__ ed and 
certi f ied in the nmnner hcJ•e­
inbefore prescribed, s: nll be 
recorded in t he off ice of t he 
recorder of t he county in which 
such real estate is situated . " 

Section 11543 !\. S . !.10 • • 1929 provides a s follovrs : 
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"It shall be the duty of 
recorders to recor d : First , 
all deeds , mortgages , con vey­
ances , deeds of trust , bonds , 
covenants , defeasances , or 
other inst runents of writing , 
of or concerning any lands 
and tenements , or g oods and 
chattels , which shall be proved 
or a cknowl edged according to 
l aw, and aut hori zed to be record­
ed in their offices J second , all 
papers and documents found in 
their respective offi ces , of and 
concerning l ands and tenements , 
or goods and chattels , and whi cl1 
we r e r e ceived from the Spani sh 
and French authorities at the change 
of government } thi rd, all marriage 
contracts and certificates of 
marriage J fourth, all commissions 
and offi cial bonds r e quired by l aw 
to be recorded in their offices ; 
fifth , a ll written statements 
furnished to him for record, show­
i ng the sex and date of birt h of 
any child or chil dren , the name , 
business and r esidence of the 
father , and maiden name 'of the 
mother of· such child or chi l dren. 1" 

The legisl ature in 1933 enacted a special l aw pertain­
i ng to the duti es of the recorder which is found at page 193 
Laws of Missouri a nd in Section 3096a which is as fo llows: 

"In all cities in this State wh i ch 
now have or v.hich may hereafter 
have 600 , 000 inhabitants or mor e 
and in all counties of this State 
which now have or may hereafte ~ 
have 200, 000 i nhabitants and l ess 
t han 400 , 000 i nhabitants , no trust­
ee ' s deed or mortgagee ' s deed under 
power of s a l e in foreclosure of any 
deed of trust or mortgage shal l be 
accepted by the r ecorder of deeds 
for record unless the principa l 
note or notes or othe r principal 
obligations which wer e unpaid when 
the foreclosure sale commenced and 
for the def'au l t ..t.ll payment of' which 
forecl osure is had , are p roduced to 

. . 
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the recorder , or if said notes 
are lost then the a_fldavit of 

the owner of t he princ·i pal not ~ s 
or obli~ations that they are l ost . 
Upon such trustee 's or mortgagee 's 
deed being filed for record, the 
recorder shall make a notation on 
t he ~~rgin of the record of the 
deed of trt st or mort 0 P.ue , and on 
the said principal note or not es 
or other principal obl igations 
showinc t hat such deed in for ecl os­
ure has been f i led of record, i n 
subst ant i al l y the follolv:t.ng form : 
' r eed under foreclosure f i l ed ~; ~ 
19-r ·~*·;(--;:->~- ~H:--::-:: · . .--::-·:H:-.;:-: -::-Re corder. " 

Except , whenever any trustee ' s 
deed or mortgagee ' s deed under 
power of s r le in forecl osure of 

. any mortgage or deed o! trust 
providing for the i s suance of 
more than one pr:ncipal note or 
bond shall be pr•e s ented for record­
ing, it shall be accepted by the 
Recorder of de eds for record upon 
the pres entation to the Re corder 
of the unpaid princ .. pal note or 
notes or bonds r equired by such 
mortgaGe or deed of trust to per.mit 
the trustee to sell the property 
under f or eclosure sale . A for e­
cl osure sale shall be deemed to 
have commenced wit~ the meaning 
of this act u~on the first pub­
lica t i on of the notice of sale . " 

In construing the forcgoin6 . a cts pertainine to the 
powers end duties of·the r ecorder we find that the legisl ature 
by said Secti on :3096a limited the recorder in s uch cities and 
ccunties therein sot out , in i s duties and required t hat before 
he was authorized to record a Trustee 's Deed under power of sale 
and .forecl osu re he should require the production of the princi a l 
note or note s or other pr.:.ncipal obl igations which wcr e unpaid 
when such for ecl osur e sale commenced and for the default in pay­
men t of whic h the forncl osure was had . 

Fr om the author ities hereinbefore set out , the l egislature 
had the power to creat e the offi ce of the recorder and it had the 
power to prescribe his dut ies as set out in said Sect on 309va in 
reference t o t he r cording of Trustee ' s deeds . 

By the second paragraph of said Section 3096a, if the 
deed of trus t or mortg&ge authorize s a forecl osure in case of 
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default of one or mor e of the not es or bo~ds secured, then 
th recorder shall accep t the trustee ' s deed under foreclosure 

· upon a pres entation of the unpaid note or notes or bond Which 
are requir ed Ez such deed of trust to permit the trustee to 
sell the p roperty under forecloSUl'e . 

CO' CLl SION 

It is ther efore t h e opinion of this department that 
the recorde r of deeds in cities nmv or hereafter containing 
si"X hundred thousand {6c. O, OOO) or more inhabitants and in 
counties no\t or he reafter containing not less than twC' hundred 
t housand { 2001 000) nor more than four hundred t h ousand {4GO, OOO ) , 
when a trustee ' s deed or mortgagee ' s deed under power of sale 
in forecl osure of any deed of trust or mortgage , is presented 
to him for record, shall r quir e to be presented to him the 
unpaid principal note or not es or other principal obligat i ons 
which were unpaid when the foreclosure sale cornnenced and for 
t he default in payment of which su ch fo r eclosure is i1.ad , except 
in t he f ollowing ca se : If the deed of trust or mortuaee provides 
for forecl osure in case of default of any pa rt or all of the note s 
or b onds , t hen the recorder is authorized to a~cept for record, 
su ch trustee ' s deed upon the presentation to him of such unpaid 
note or not e s of bonds, the default in pa~ment of \n l ch would 
authorize a fat"e closur e . 

Respectfully submitted 

TY'"-t \: . DL'R.rrc 1 
Assistant At torne y General 

J . .... . 'TA" LO.) 
{Act i ng) Attorney General 

T\\D : DA 


