INSURANCE: Secti 5768, Article IV, Chapter 7, R. S. Missouri 1629,
requires policies issued under stipulated premium plsn
to specify sum of money payable upon happening of contingency
insured againste
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Lear ¥Mr. Rule: : . f{

We wish to ackhowledge your request for an opinion under date
of January 29, 1938, wherein you state as rollows:

"pPlease render thils Department your ovinlon as

to whether Standsrd Provision 17 of the enclosed
policy issued by the Mutual Benefit Health and
Accldent Asscocliatlion, & stlipulated premium company
licensed to do business in this state under
Article IV, Chapter 37 R. S. Mo. 1929, 1s valid."”

Standard Provision 17 of the enclosed polley provides as
follows:

"17. If the Insured ghall carry wlth another
company, corporatlion, essocietion or society
other lnsurance covering the same loss without

Civing written ncotice to the Association, then
in ihat case the Assoclation shall be llable
only for such portion of the indemnity promised
as the seld indemnity bears to the total amount
nf 1like indermnity in all pollcies covering such
loss, and for the return of suci: part of the
premium pald as shall exceed the pro rata for
the indemnity thus determined.”

Sectlon 5768 of spticle IV, Chapicr 37, R. S. [o. 1829, pro=-
vides as follows: '
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"Ivery pollcy hereafter issued by any corpor-
ation, cowmpany or assoclatlion doling business
under the provisions of this article and pro-
mising any payments to e made upon a conbingency
provided for in this article, shall speclily the
sum of money which 1t promlses to pay upon euch
contingency insured o;ainst and the time or times

of payment after SﬁtlufaCtOT} wrootr of the nappsn-
ing of such continmcncy, unless the contract shall

. have been volded by fraud or ovreacit of its con-
ditions and warranties, or comrmuted, as provided
for in section 5764, the company shall be
cbligated to the beneficlaries of the insured for
such payment at the time or times speciiied and
to the amount due under the policy. If any company
fail or refuse to make such payment f{or ninety
days after ifinal judzment has been obtalned under
such claim, the superintendent or other officer
charged with the supervision of insuraence matters
shall notify the cowpany to issue no new policies
until such indebtedriess 1s fully paid, and no
officer or agent of tiecompany shall make, sign
or lssue any policy of insurance while such

" notice is in forece."

In the case of 'fePike vse. Clrcle, 173 S. W. 71, 187 190+ ADDe
875, ls c. 686, the Court in referring to the above statute sald:

"Tn this view, the certiiicate in suilt must be -
regarded as a l1llfe Insurance policy as 1f lssued
on the stipulated premium plan, and, according
to the statute, reveal the amount of the sum
Insured in the nolicy, for such is the reuuiremnent
of the statute with respect to policles of lirfe
Insurance of that character.:s # & % +Phe amount
promized 1ln the event of death must appear in the
. policy and not to be ascertalned throu.h the
search of by-laws and the constitution of the
company. "

Section 5747, Artlecle III, Chapter 37 of the R. 8. Hissouri
1929, provides as follaws:
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"ivery policy or certiiicate hercafter issued
by any corporatlon of tiils state doing business
in conformity with the provisions of this
artlicle, and promlisling a payment to be made
upon a contingency of death, sickness, dis-
ability or accident, shall specify the exact
sum of money which 1t promises Lo pay upon each
conbln éncy insured agzainst, and tie number.
of days alter satisfactory .roof of the
happening of such contingency at which such
payment shall be made, and upon the occcurrence
of such contingency, unless the contract shall
have been volded for fraud or breach of its
conditions, the corporation shall be obligated
to the beneficiary for such payment at the time
and to the amount specifled in the policy or
certificate; and the sald lndebtltedness shall be
a lien upon all the pro:erty, efiects and bills:
reccivable of the corporation, with nriority
over all Indebtedness thereafter incurred,
‘except as may be provided by the law in case
of the distributlon of assets of an insolvent
corporation. If the corporation refuses or
fails to make such payment for thirty days
after after final judgment against saild
corporation, the failure to pay the amount of
such final judgment withln said period of
nirty days shall ipso facto constitute a
forfeiture of the charter of such corporatlon,
and it shall we the duty of the superintendent
of the insurance devartment forthwith to cause
proceedings by quo warranto to e instituted
againgt said corporation for the purpose of
ousting 1t of 1ts charter; and upon the
dissolution oi sald corporation, the super-
Intendent of the insurance department shall
take charge of 1ts assets and affalrs, and
wind up the same, as now provided by law in
the case of life insurance companies.”

The above section relates to companies doing an insurance business
on the assessment plan. It is to be noted that the underlined portion
is similar to the underl’ ed portion contained in ‘‘ection 5LH768 supra
which relates to companies dolng an insurance busivess on the
stipulated prexnium plan. Sectlon 5747 states that thwe policy or
certificate "shall szpecify the exact sum", whereas Ccction D708 states
that every policy "shall specify the sum". :
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The@ Court in the case of lelville va. Lusiness llen's iccident issure
ance Conpany, 263 3. W. (St.louis Court of Appeals) o8, l. c. 70,
had before it for consideration the validity of & provision ldentical
to the 2tand Provision in the instant case. .

The Court in holding such a provision invaiid as it relsates
to companies doing business under the assessment plan salds

Tihen this policy was written the defendant was
doing busliness on the wss szment plan, subject

to the provigions of what Is now ariticle 3, C.

50, Revs. ~tat. 1919. Sectlon 6157 of that article
and chapter provides that every wolliey or certi-~
flcate 1ssued by any corporation dning wvusiness

in conformity with the provislinns of that article,
~roumlsing a payment e made upon & contingency of
death, sickness, disabllity, or sccident, 'shall
specify the exact sum of money which it promiszes

to pay upon eacir contingency insured againste.!

etcs And 1¢ is plaintiff's contention that the
policy provision here 1n question contruvenes that
statute and is therefore vold. A conzlideration

oi thls matter has led us to the conclusion thet
this coatentlon should be sustalned. The effect
of this statute upon a pollcey provision of such
character as that here involved has not been the
subject of declsion by our courts. Bubt our courts
have frequenily had occasion to apply thls statute,
and have declared void vsrious provisions of the
contractas of insurance involved whlch were deemed
repugnant to the mandate of the statute. {lee
Hefarland vse. Acclident Ass'ne. 124 lio. 204, loc. cilt.
221, 27 S. V. 436; Goodson ve. Accident Asstn,.

01 Moe. Appe 339; Laster vs. Brotherhood of American
Yeomen, 154 Ho. App. 486, 135 3., W. 90643 Iribs vs.
United Order of Foresters, 191 Mo. App. 524, 177

Se Ve 70663 Bondurant vs. Brotheriood of American
Yeomen (Moe Appe) 199 3. W. 424, In this connection,
see licPilke vs. Mystic Circle, 187 Mo« App. 679,

173 3. W. 71, wherein effect was 2iven to what is
now section 6173, applicable To insurance on the
stipulated premium plan, reguiring the policy to
'specify the sum of money which it promises to
pay, ' etc. And we may note that there are cases
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of like tenor involving & provision of the fruternsl
: insurance statute (section 6405, Eev. “tat. 1919) -

providing that the certiflcate 'shall specilfy the

anount of venefit provided thereby.'! See Parker vs.

Soverelgn Camp of Yoodmen (Moe. Appe; 196 Se V. 424;
Wilson va. Lrotherhood of American Yeomen (los 2ADp.)
237 3. M. 212

s s
3
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%e think thet the purpose of the lawmakers in
enacting the statute was o require an unuarer,
coming within its terms, to distinetly and exactly
speclfy in Lne ﬂallby the precise amount of insurance
vouchsoafed; i that when the amount is once

def mitely fixed by the policy, it may not be

gscaled down by stipulations inserted in the contract
looking to partial avoidance of 1iabillty by pro-
viding that the sum nemed as indermity; shall be
reduced in certaln contingencliess Though it be

that the insured may be able from the terms of the
policy, with the attendlng clrcumstances, to crrive
at the reduced amount to which tie dexen&ant coupany
thus geelss Lo limit ‘ts liebillty, we think that
when full effect 1s given to the explicit and force-
ful language of this statute the clause of the pollicy
here in aquestion is repugnent thereto and itierefore
vold. ’

The stetute does wmore than to rsguire that the
policy contaln provisions from which the insured,
with the informetion possessed or obtained by “im,
may compute the 1iabllity of the insurer by making
teductlons, In certein contingenciesz, from the
principal sum nesmed. It requires the insurer to
gstate in the policy the ezact sum of money prom-
ised to be paid, and to pay that sum upon the
happenin; of the contingency insured against.”
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The casc of 3tate ex rel. Dusiness Men's Assurance Conpany
vs. Allen, 209 4. W, 77, 302 Ho. 525, was & certiorari Lo review
the judgment of the Court in the above cuse on the ground that 1t
i1s In conflict with the decislons and opinions of the Ilissouri
Supreme Courte

The Court alter setting out the opinion Iin the lelville case
supra, obscrves thats '

"ihe views expressed avove seeningly accord

with the views ex . ressed by thils court in

Mefarland ve.. Accldent Assoclatlon, 124 Io. loce

clt. 221, 27 2. We 436. In that case Judge laciarlane
gzid: ‘

'"his question has, nowever, been put at resgt in
this state by the statute which autlhiworlizes and
regulates insurance coumpanles on the azsesscuent
plane IL reguires all policles to specli'’y the
exact sum of muney which the company promisses to
pay upon the happening of the contlugency insured
against and also requires tie payment oi such
sum upon the occurrence oI such conbtin ency.t

ala

S
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In McPFerland's case the asmount could have been
rendered certalin by multiplying the numoer of
membere by two, and the number oi dollars of the
liabllity would appesr. The Iuctc for tuhe cal-
culation were as euslly ascertaingcle g in the
instant case. But the rule was announced that
this statute meant sometiing more than a mere
calculation to find out the 1ilability. The court
"was piving to the siatute a sensivle ncanling, and
Cthet meaning w as that the sum to e pzaid upon any
contingency was to be expressed in exact Iilgures.
The ruling simply emphasized that portion of the
statute by saying that the policy, 1n the language
of the stastute, 'shall specify the exact sum of
money wihich it promlses to puy upon esach contlingency
insurad ageinst.' To 'speclfly the exact sum of
soney'! does not mean that you can find out the
texact sum! by some kind of calculation from facts
to be develoned.

There 1is 1o conflict of opiaions stiown, and our
writ should be guashed." :
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The HMelville case related to a compeny duoing business on
the "asses sment plan®™, the statute providing that the policy "specify
the exact sum". In Lhe case pefore us the compan does business
on the "stlpulated premiun plan'", under a statute providing that
the policy "speclfy the sumV. The Helville case after steting:

"Jur records have frequently had occasion to
apply this statute and have declared vold verious
provisions of the contracts of Insurance in-
volved widch were deemed repugnant to the mandate
of the statute”,

cites the lePike case supra, wnlch related to a company doing dbusliness
on the sgtipulated premlum plan.

It 1s apparent from an eﬁamlnacion of the above cuases that
the fact that the calculation 1s @aully ascertailinable 1s noi the
controlling factor. The stabtuts says that the policy "shell specify
the sum®, and not the sum to be determined by calculaﬁion irom -
facts to be developeds

From the forsgoing we are of the opinion that Standard Pro-

vision 17 ls in conflict witn Sectlon u?b& R. de HWissourl 1929,
and therefore invalid.

Kespectfully submitted,

HAX VASIDRIAN,
Assistant Attorney Gencral

APPROVED:

T T TAYLOR ,
{Acting) Attorney General
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