
SP~CIAL ROAD DISTRICTS : Commissioners of spe cial road distr icts L(, 
or ganized under Art i c le 9 , Chapter 42 , 
R. s. Mo . 1929 , can not levy tax for 
maintenance purposes , nor can they divert 
money raised for payment of interest and 
bonds to ~~intenanc e fund . 
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Mr. w. B. Rissler 
Clerk of the Count7 Court 
Sedalia, Missouri 

Dear S1ra 

r. -~ - ~ -· .-.--::::-1 
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Thia department is 1n receipt ot your letter o some 
t~e a go, wherein you requested an o£ficial opinion baaed 
on the following factaa 

"Before certifying the Road Levy, 
recommended by our Special Road 
Diatriet Cammiasionera, the County 
C~urt will appreciate an opinion 
trom your off ice 1n regard to the 
Road Tax levied by our Special Road 
Diatrieta for ~tenance purpoaea. 

•Pettie County is not a Township 
Organization and none of the Special 
Road Diatrieta are organized under 
Section 8067 (Benefit Aaseaament)a 
However, the Commiaaionera of certain 
Special Diatricta have' certified 
a tax lev-y 1n exeeaa of the amount 
required for the paYJilenta ot Bonda 
and Intereat, w1 th6ut a vote by the 
Inhabitant• of the Diatr1ct. 

"'nlia levy ia in addition to the 
General Road levy made by the Cotmty 
Court under Sections 7890 and 7891. 

"The Railroad Companies contend 
the levy made by the Cammiasionera 
of Special Road Diatricta in excea• 
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of that required f or Intereat and 
Redemption of Bonds . is illegal. 
unless authorized by a vote ot the 
inhabitants of the District . 

"An early opinion will be appreciated 
in order that we may proceed with 
the extension of taxea on our 1937 
Tax Books." 

It is appa.rent from your inquiry that the special road. 
d1atr1cts r eferred to are those organised under the provisions 
ot Article 9 1 Chapter 42, R. s. Missouri 1929 , and this 
opinion is directed accordingly. 

Such districts are creatures or statute s and have only 
such powera as are expressly granted t o them by statute. Aa 
was said in Harria vs. Bond Company. 244 Mo. 664, l.c. 695: 

"These special road districts are 
newly-born citizens, dreaaed by the 
l e gislature in their own garba, and 
they poaaess only such authority 
and righta as are expreaaly conferred 
upon them by the s·tatutea ot their 
creation." 

Levies for taxea to create funds for the roads and br1dgea 
in said dis t ricts are provided f or aa tollowa: 

Section 7890, R. s. Mlasouri 1929 reads: 

"The county courta in the several 
counties of thia state, having a 
population of leaa than two hundred 
and :fi!'ty thousand inhabitants, at 
the Jfay term thereof 1n each year, 
sha1l l evy upon all real. and personal 
property made taxable by law a tax ot 
not more than twenty cents on the 
one hundred dollars valuation as a road 
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tax, which levy shall. be collected 
and paid into the county treaauey 
aa other revenue, and shall be 
placed to the credit of the •county 
road and bridge fUnd.'" 

Section 22 , Article 10, Conatitutionot Mlaaouri , provides 
as follows: 

"In addition to taxes authorised 
to be lev.ied for county purpos:ea 
under ·and by virtue of aection 11, 
article X of the Conatitution of 
this State, the county court in 
the several counties of this State 
not under township organization, 
and the townahi.p board of director• 
in the several counties under town­
ship organisation~ may, 1n their 
discretion~ levy and co~lect, in 
the aame manner •• State and eountJ 
taxes are collected, a special tax 
not exceeding twenty-five eenta on 
each $100 valuation, t ·o be uaed f or 
road and br1..dge- purpoaea, but for 
no other purpo.ae whatever, and the 
power hereby given said county 
courts and township boards is de­
clared to be a discretionary power." 

Section 23, Article 10, Constitution at Missouri, providea 
as followat 

"In addition to the taxes now author­
ized to be levied for county purposes, 
under and by virtue of s ection 11 ot 
article 10 of the Constitution o:f th1a 
State, and in addi tion to the special 
levy f .or road and bridge p:urpoa.ee 
authorized by aeetion 22 of art1c1e 
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X of the Coneti tut1on of this State, 
it sha11 be the duty or the county 
court of any county in this State, 
wpen authorized so to do by a majority 
of the qualified votera of any road 
district , general or special, voting 
thereon at an election held for such 
purpose to make a levy of not to ex­
ceed fifty e ents on the one hun4re4 
dollars valuation on all property 
within such district, to be collected 
in . the eame manner as a tate and county 
taxes are collected# and placed to 
the credit of the road district authori­
zing such special levy. It ahall be 
th8 duty ot the county court, on peti­
tion of' not leas than ten qualified votera 
and taxpayera residing within an7 such 
road district, to submit the question 
of au thorizing .ueh special election 
to be held for that purpose. within 
twent1 days after filing of such peti­
tion. 

Section 8042, R. s. Missouri 1 929, p rovides t hat all 
money collected as colmt y taxes f or road purposes, or f or 
r oad and bridge purpoees upon property within such apecikl 
road district shal1 be credited to the special roa~ district 
wherein aa1d property ia located, and shall be turned over 
to the ca.:dssionen of aueh special road district . 

It will be aeen .from the above that taxes for road 
purpoaea in these special road diatricta are to be levied 
by the county court of the county 1n which said diatrict liea. 
There is no provision in the law touching the•• apec l al road 
diatricta whereby the diatric~the~elvea are authorised to 
levy taxes for maintaining roads and bridges. 

Your inquiry suggests that it ia the practice 1n your 
county for ca.missionera of such apee~al road_ diatricta to 
certif'y to the county court a tax levy 1n excess of the amount 
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required for the pa-yment of maturing bonds and accruing 
interest, with the i ntention of creating a ~ntenance fund 
for aaid diatrict over and above the amount needed ~or said 
interest and maturing bonds. Aa atated above, the commissioner• 
of said dia trict have no authority to levy an,- tax. The 
money neces sary t o pa7 accruing 1ntereat on outstanding bonda 
and also to pay maturing bonds of such districts, ia pro-
vided for by Section 7961, R. S. Missouri 1929, wherein, 
after providing tor an election to t eat the aenae of the 
votera of such dlatriet upon a propoaitlon to iasue bonda, 
it ia said: 

"I~ it shall appear that two-thirds 
of the voters voting at such election 
on said question shall have voted 
1n f avor of t he issuance of said bonds, 
the board of commissioners of the 
special road district, or the county 
court, as the case may be, shall 
order and direct the execution of the 
bonds for and on behalf of such special 
r oad district or township, and shall 
provide !gt ~ levy ~ coiiictlon 
9.L .!. direct annual ~ upon !!.!, .!:!:!.!, 
taxable propertx ·.!!! said diatrict .2£ 
t ownship aurficient !£ provide !2£ 
the pa:yment 2.! ~ principal ~ .!!l::. 
terest of the bonds so authorized as 
~ reBpeCtive1x become £!.1!!.. It -
shall be the duty of the clerk of the 
board of ccmmias i oners on or before 
the first day of May 1n each year, 
or the atate auditor t.mediately there­
after, 1n caae the clerk of the board 
of commiasloners should fail or neglect, 
on or before the first day of Kay of 
each year, so to do , to certify to the 
county court of the county, or counties, 
wherein such road dist rict is situated , 
the amount of money that will be re­
quired during the next succeeding year 
to pay interest falling due on bond.s 
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issued and the principal of bonda 
maturing during such year. On re­
ceipt of such certificate it &hal~ 
be the duty of the county court, or 
courts. at the time it makes the 
levy for state , county, school and 
other taxes. to. by order made . 
levy such a rate of taxation upon 
the taxable property 1n the road 
d~strict, in such county or counties, 
as will raise the sum of money re­
quired for the purposes aforesaid." 

While it is the duty of the clerk of the commiaaionera to 
certify to the county court the amount of money that will be 
required dur1llg the next succeeding year to pay interest fal.l­
ing due on bonds issued and the principal. of bonda maturing 
during such year, yet 1n the last analya1s. the county court 
is the author! ty which makes the levy of the tax, and it ia 
the duty of the county court to determine :hat the amount of 
such tax should be. 

It wi~ be noted from tne above portion ot the statute 
quoted that after receipt of the certificate floom the clerk 
of the cc.niasionera o f such district , it shall be the dut7 
of the county court to make a levy of auch a rate ~ taxation 
upc,n taxable property in the s a id district "aa rlll rai se the 
sum of money required for the purposes aforeaa1d". It aeema 
clear that the court should detenmine< the amount of money re­
quired for said purpoaea and that it -.ould not be bound by 
the amount certi~ied to them by the clerk aa being neoeasary. 

The f unds derived from the levy, as determined by the 
county court aa being neceasary to pay accruing interest and 
maturing pri~cipal of the bonda of aaid district, could not 
be uaed for maintenance purpoaes, eYen though t~~re were an ex­
cess left after paY1Jlg the amount due for that particular year . 
The tunda f or the maintenance ot roads and. bridges of such 
dist rict are provided for as aet f orth 1n the first part o~ 
thia opinion. The levy for interest and maturing pri.ncipu 
of bonda is a special fund raiaed for a apeciu purpoae and 
could not be dinrted to the maintenance of roads anc! bridgea. 
The general principle aa to diversion of tax monies ia stated 
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in 61 c. J . page 1521, para. 2235, wherein it ia saidl 

•Taxes which are aet apart by tne 
constitution of the atate f'or 
particular uaes cannot be diverted 
by the legislature to any other 
purpose, .!!!9. neither rum frmds de­
rived from taxea levied and coll~~ted 
for lart!Cu1ar pur-foaea se-1esal z 
utfl zed for, or d vertea-to, ~ 
other turp-oie, some eonati'Sitionil 
~rovla~ona expressly so providing.• 

Said aection 7961 above referred to f urther carr1ea out 
the proviaiona of Saction 12, Article 10, Con stitution of 
M1asour1, wherein it provides as followaa 

"That any county~ city, town, town­
ship, aehool district or other politi­
cal corporation or subdivision ot 
the State, incurring any i ndebted­
nasa requiring the aaaent of the 
votera as aforesaid, shall before or 
at the time of doing so, provide f or 
the collection ot an a~nual tax 
auff'1cient t o pay the interest on 
such 1ndebtttdnesa a s it falls due, 
and also to constitute a sinking 
fund for the pa-yment of the principal 
thereof, within twenty yeara f r om the 
time of contra~t1ng the same: -1,. * * " 

Any excess remaini ng after payment of tne amount due for any 
year would conatitute a sinking fund ror the retirement of said 
bonded i ndebtedn6as aa it would accrue thereafter. 

While it is the duty of ~e county court to levy only 
such sum aa would be reasonably neceasary to pay the accruing 
i nterest and maturing principal of the bonda f or auch year, 
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yet a taxpayer could not refuse to pay t he tax on account 
ot it being exceaaive , unleaa he could ahmr t hat the levy 
waa groaaly exceaa1ve. Aa waa said in State ex rel Johnson 
va . Railroad Company, 315 Mo . l.c. 435, 436 : 

"F~act1ons from the people • as 
taxes or otherwise, in advance o:t 
any needs of the government are not 
only condemned by a ound public 
policy but a~ violative as well 
of f undamental rights guaranteed 
by our or ganic law. The County 
Court ot Cua County waa theretore · 
without pow~r to levy a tax clearly 
i n excess of what could at t he 
time have been reasonably antici­
pated as neceasary to pay t he in­
t erest and princi pal ot the funding 
bon~ . However, the authority to 
determine what amount wou l d be 
neeeasary f or that purpose waa 
vested in it, and unless there waa 
a clear abuae of this discretionary 
power, its act1an 1n t he pr~sea 
cannot be i nterfered with. In 
othe r words , the amount l evied 
must have been so gros sly excessive 
as to constitute, constructively 
at l east, a fraud upon t he tax­
payers. (St. Louis El ectric Bridge 
Co . v . Koel n , ante, page 424 J 3 
Cool ey on Taxation (4 Ed. ) aec . 
1031, p . 2088. )ft 

CONCLUSION 

It la , t here:tore , the opi ni on o f t h is depa r t ment that the 
county court of your county ahau.ld deteraine the aJDOunt or the 
levy Which will be neee.asary to pay accruing interes t img matur­
ing pri ncipal of the bonda of such road d1at ricta organis~d 

• 
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under the provision• of Article 9, Chapter 42. R. s . Missouri 
192g. and that where such court finda the amoWlt certified 
as neceasary for said purposes by the clerk of the ca.miasi onera 
ot apecial r oad diatricta is , roasly in excesa of the amoWlt 
actually needed for said purpoaea , such county court a~uld 
disregard t he certification of said clerk and determine a 
levy which will yield the amount actually required. 

It is also the opinion of this department that any 
funda remt.1ning from the ·levy f or interest and maturing 
principal or said bonda of said districts can not be uaed 
aa a maintenance fund for s aid districts , but that the aame 
would constitute a a~1ng fund t or the retirement of the 
bonded 1ndebtedneaa of said districts. 

hespectf'ul.ly· submitted, 

HARRY H. KAY 
Assis t ant Attor ney General 

APPROVED & 

i .. E. TAYLOR 
(Acting) Att orney General 

HEK tRT 


