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JURIES: 
PETIT AND ALT~RNATE: 
SHERIFF ' S FEE FOR SUMMONING: 

Regular panel of petit ju r ors summoned · 
at each regular term of t he circuit court 
for which sheriff receives $8.40 and 
mil eage; alternate jurors only summoned 
when r egular juror does not appear and 
when or de red by cou rt . 
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Mr. E . L • . Redman , 
Prosecuting Attorney, 
Gentry County, 
Alban)", llisaouri . 

Dedr Sira 

This is to acknowledge yours of April 8 , 1 938 , 
requesting an off icial. opi nion from t h ia departr.,ent, which 
is as tollowsa 

"The County Court of thia county haa 
aaked ~ opinion concerning a portion 
of the bill of the Sheriff ot our 
county ror mileage and reea in &UIIIltoning 
the regula r list of alternate jurors, 
drawn by the County Court UDder the pro­
visions of Sec. 8755 , R.s. 1929. 

In the regular way, prior to the January 
term of the Circui t Coux•t , the County 
Court drew a list of petit jurors and 
alternate jurors and certifi ed the lists 
to t he Clerk of the Circuit Court . The 
Clerk of the Circuit Court , following a 
long practice here in thi s county, immedi• 
ately thereafter prepared a summons tor 
a Jury to serve as petit jurors and 
affixed thereon the names or the regular 
petit jurors drawn by the County Cour t . 
which awmnons directed the sher iff to 
summons the t herein named pe raons to 
appear before t he judge of the C1rcu1 t 
Cour t of Gentry County on the 2nd day 
of tile March t e rm ot Court , and also 
prepared and de liver ed to the sheriff 
at the same t ime a similar aummona for 
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followst 

a jury, designating the list aa alternate 
jurors, and commanded him i n the same 
manner to summons them to a ppear to serve 
as al terns. t e juror a for the Court on the 
same d ay. The sheriff served both of 
t heae aummona and fol lowing a continuance 
of Court, bee~ se of illne ss ·or the judge, 
both aets of j~ora a ppeared• the petit 
juror s and the alternate jurors . I would 
be pl ea•ed to have the opinion of your de­
partment as to whether or not the sheriff 
is entitled to his mileage and s ervices 
for s ummoning the altel"l'la te jurors under 
the above circumstances. 

I would like you r opinion further concern­
ing the construction of Sec. 8758 wi th r egard 
to the term petit jurors., and a a to whether 
or not tha t section contemplates that the 
clerk ia sue summons t -o the sher1:ff • or 
both the regular and alternate juror a, or 
tar the regular petit jury only. 

It would appear :from the reading of Sec. 
8756 and 8~58 together t hat the alternat e 
jurors should not be summoned by the clerk 
Without orde~ of Court after determining 
what r egular jurors were disqualif ied or 
tailed to appear . • 

Section 8755, R.S. Mo. 1929., provides 1n part as 

• The clerk of the county cour t so situated 
aa to be unable to see the names on such 

slips shall, publicly. in the presence of 
said cour t and in open cou r t, proceed to 
draw out names separately and singly :from 
one t ownship until he gets the number of 
names requ1red .from such township for 
·petit jurors and an equal number as 
alternate jurors to serve on petit juries 
i:f aummonedJ and 1n the same ma.nner shal.l 
continue to draw names f rom each o:f the 
r emaining t ownahipa• separately and s ingly • 
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until he shall have dra1m the names 
of t wenty-four persona who shall 
serve as petit jurors at t he next 
ensuing term of said court tor Which 
said petit jurors are drawn• and the 
names ot twenty-tour peraons to be 
designated aa alternate petit jurors. 
the names ot said alternate petit 
jurors to be recorded and numbered 
conse cutive~y from one to twenty-tour, 
inclusive, in t he order in which they 
are drawns"* * * * * * * * * * * * * 

From this section the J..aw contemplates that o~y 
twenty- four men be drawn tor the regular panel tor each term 
of t he circuit court. It also p.rovidea for the drawi ng ot 
twenty-four alternate Jurors t or each such term. Webster'• 
Dictionary defines t he word 8 alterna te11 aaa 

•A aubstituteJ one designated to take 
t he place of anot her, i f necessary 1n 
performing some duty." 

With this definition of the word "alternate• in mind, 
the lawmakers enacted Section 8755, supra, prov1~1ng tor alternate 
jurors to take the place of regu1ar jurors from the same town­
ship i n ease the regular juror for some cause does not serve. 
Section 8756, R.s. Mo. 1929 provides as follows& 

8 Except in cities having over t hree 
hundred thouaand inhabitants, and 1n 
counties contai~ citie s of fifty 
thousand Lnbabitanta and leas than 
three hundred thousand, whenever any 
person or persons drawn by the county 
court as a r egular juror as provided 
1n this article shall be disqualified 
or shall be excused by the court or 
for any reason &hall fail to a t tend as 
such juror, the court shall order the 
&heriff to .wmmon from t he list of 
alternate petit juror s drawn by the 
county court a sufficient number of 
persons to serve as jurors for such 
term or part of term ot said court 
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as tollowst An alternate or alternatea 
shall be summoned :first :from the t own­
ship or t ownships i n whi ch the juror 
or jurors excused or failing to attend 
resideJ and 1£ for any reaaon an 

,alterna t e from such t ownship or town­
ships cannot attend or be excused or 
the list ot a1 ternatea from such town­
ship or townships shall have been exhaust­
ed then alternate petit jurors shall be 
summoned 1n the order in which their 
names shall have been drawn by the county 
courtt Provided that i~ it shall be 
n e cessary to 1'111 vacancies 1n the jury 
panel :for the trial of any one case the 
court may 1n ita discretion order the 
aber1f:f to aummon from the b yatandera 
a suff icient number of qualified persons 
to fill such vacancies in such case. • 

Thia aection clearly evidences the fact .that t h e 
alternate juror is only t o be s ummoned when and if the 
regular juror is disqualified or is excused by the court and 
then he is only sunmoned when ao ordered by the court. Section 
87581 R. s . Mo. 1929 provides as tollowaa 

"The n ames or the peraona so drawn shall 
be :recorded by the county clerk 1n the 
recorda ot the county court , and he shall 
as soon therea.tter aa pr a cticable deliver 
to the clerk ot the court for which such 
jury is drawn a certificate thereof, who 
shall record the same 1n a book to be 
provided :for t he. t purpos e. And. the clerk 
of t he court tor whi ch the jury is drawn 
shall imnediately thoreaf'ter isaue a 
.ummons to t he sber1tt ot the county, 
directing ~ t o summon tbe persona thus 
drawn as petl t juror s to appear on s uch 
day of the t erm of s uch court as ahall 
be named in s u ch sUJIIDlOna by the clerk of 
said court to serve aa petit juror& J and 
it shall be the duty of the aheritf to 
make service of such prooesa at leaat 
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ten days before tne first day of the 
term of court for which such pe raona 
are drawn,· whi oh summons shall be 
served by readins the same to the 
per•on ao awmnoned or b7 leaving a 
copy of the aunmons at his uwal place 
of abode With some member of the family 
over tifte~n years ot age, ex cept in 
auoh cases a a may be herea1"te r provided~" 

Thia section provides that when the lis t of pet1 t 
jurors a.re drawn, they are to be certified by the count y 
cl.~k to the circmi t cl.erk who is then to issue a sUliiDons 
to the sheriff dire cting him to summons the petit jury only. 
The petit jury ia a body of twenty- .rour men s poken of in 
Section 8755, supra. No provision is made in said Section 
8758• aupra, for summoning of the alternate petit ju.rors. 
The only prov1 s i on we .f'ind for the . calling of the alternate 
pet1 t juror is found 1n said Secti on 8756, supra . Section 
11789, R. s . Mo . 1929, provides aa followaa 

"Fees of s her iffs &hall be allowed for 
their ser v1 ces a a f ollowa 1 

For aummoni.ng a standing jury... $8.40. • 

By the te-rm 11 standing jury", we think the law means 
the jury which is drawn b7 the county court and aummoned by 
the circuit clerk on the cer tification of 8Uch list by the 
OO'lmty clerk. This is the jury which, in ordinary terma, 
is a tanding b7 when 1 the t e rm of court opena and regardless 
o.r the number summoned. the at tut e provides tor a fee of 
only eight dollars and forty cents (t8.40). So i f the clerk 
should , through a mistake, summons both the regular panel 
and the alternate panel , and the sheritt were to serve the 
aummons on both panel11 , he has only ilwmnoned a standing jury 
for that term of the court and his f'ee tor this service ia 
prescribed by said Section '11789, sup·ra,. at eight dollars 
and forty cents ($8.40), and f'or mi~eage as pre acr1bed in 
s aid s.eotion. 

As stated 1n the ca se of State ex rel . Troll v. 
Brown, 146 Mo. 401• 406& 

' 
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"It is well settl ed that n o officer 
is enti tled to f ees of any ki.nd unle ss 
provtded by statute , and being s olely 
a sta tutory right sta tutes allonng 
the s ane mwst be strictly construed." 

This ruling is and baa bee n for a l ong period of t ime a ppli ed 
by the court• of thia sta t e. 

By aonatruing Section• 8755, 8756 and 8758 together 
1t 1• apparent that 1 t was intended that t he r egular panel 
ot twenty- tour jurors be summoned by the c1roui t clerk by 
authority of t he certi.ficate h e recei vee trom the county 
clerk as provided by said Section 8758 , and that the alternate 
jurors be summoned only when order ed by the court aa pro­
vided by said Se c tion 8 756 , supr a . 

As t here is no statutory authority for t he circui t 
cl e rk to issue t he s ummons t or the altern4te juror without 
an order of the circuit court, su ch a ct by the ci r cui t clerk 
without such order, would be null and wid, and as the 
sherit'f ia charged with tlle knowl edge or t he law on this 
question, any act he would perf'orm unde r such a void 11\llDmona 
would be null and void. As the atatute provide• only for 
the payment for services directed by the law, t he sheriff' 
would not be en t i tled to a fee tor s e rvice or .for mileage 
tor summoning alternat e petit jurors unless they a r e order• 
ed by the oiroui t court . 

CONCLUSION 

It is, therefor e, the opinion of this department 
that the sheriff' ia not ent itled to mileage or t o a fee for 
.ummoning an alternat e petit juror ~ess he 1a ao ordered 
by the cir cuit cour t . 

RespectfUlly submitted, 

TYRE W. BURTON, 
Assistant AttoDn ey General 

APPRov-~D : 

J. E . TAYLOR 
(Acting) Attorney General 
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