
NEPOTISM! Judge of Probate Co ~rt receiving personal 
servi ce from relative within fourth degree 
does not violate Sec . 13 Art . XIV where such 
rel ative is not appointed to an official 
position . 
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Hon. Lee c. !hillipa 
Judge of Probate Court 
New Uadrid County 
New Madrid, M- aaouri 

Dear Judge Phillipaa 

FILED ro 
We acknowledge your let ter ot June 18 1n which you 

inquire as followaa 

•1 would like to have your opinion 
and leg•l advice on t he matter ot 
appointing a clerk in the Probate 
Court . 

"Would it be legal to appoint aa 
clerk a relative of t he Probate 
Judge who woul d serve w1 thou t pay 
1n this capao1 t y . 

"Thanking you for lour advice 1n 
thls matter, I am. 

Sec. 13 of Art. XIV of t he Constitution of the Sta t e 
of M~~ souri provides a s fol lows& 

•Any public offi cer or employe ot 
t l s State or ot any political sub­
divisi on thereof who &hall, by vir­
tue of aaid offi ce or employment, 
have the right to name or appoint 
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· any person to render service to 
the State or to any political sub­
division t hereof, and who shall name 
or appoint to suCh service any rela• 
tive within the fourth degree, either 
by consanguinity or a f finity, shall 
thereby forfeit his or her office or 
employment . " 

. ~·--

Under the above section of the Conat1tut1on any publ i c 
official who names or appoints any person within the fourth 
degree either by conaanguinity or affinity to render servi ces 
to the State makes himself liable to forte! ture of o.ftice. 
This of.fice has t en the poa1t1on.,. however, that the proper 
conatruc t1on to be placed upon such conat1tut1on 1 provision 
fa that such rel.ative muot be appointed to hol d an official 
position existing under the laws or Constitution of t i· is State. 
Ue can see a distinction between a person rendering service to 
the State 1.n an of t'1o1al. capac1 ty and the rendering of service 
to an individual official because of the relationa~p. The 
teat aa we understand it ia whether or not the person ia ap­
pointed t o fill an official position and as such to render ser­
vice to the State. ubere a public official has in hia office 
a member of his t~y who does not occupy an official posi­
tion, nor ns such render service to the State, but whose ser­
vices are rendered personally to the official involved without 
expense to the State_ and only to the oftioer by reason of 
the family relationahip• wo do not believe t 1at such situation 
come a within the meaning of the depotiam Law. 

You did. not give us many fac ts 1n your inquiry and we 
are &asuming that the relative you have 1n mind comes within 
t he fourth degree. We also assume tram your le tter that t he 
relative you wi&h to have asai at you ia not to be employed aa , 
nor is he to be considered a s a atatutory clerk i n any sense. 
We are aas~ng that aucb relative will merel y be assisting 
you personally} that he will not take an oath of or fiee or per ­
form e lther in his own name or in the name of a prlnc1pal an)" 
of the duties of n statutory clerk. If this is t he case, then 
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we do not beli eve that the Nepotisn Law will be violated by 
t ho arrangement you have 1n mind. 

On the o ther hand, U the rola ti ve ia within the fourth 
degree of relationshlp and you plan to have such relative per­
form t he duties of a atatutory clerk, auch an arrangement 
would be in violation of the constitutional provision whether 
you paid such clerk a aalary or not. 

COUCLUSION 

It is therefore the opinion ot t his department that 1.1' 
the services to be performed b y a relative of youra are merely 
personal to you and that such relative will not hold any ot­
f1o1al position ex1st1n~ under the laws or Constitution ot 
t h s State, that the Constitution will not be violated. 

Respec tfully submitted 

J . F . ALLl!;BAOli 
Aaaiatant Attor ney Oenoral 

Pu PHOVKl>: 

J . b. . '!AYLOR 
(Acting ) Attor ney Genera~ 
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