
PROSECUTING ATTOffiiEY: In a count y cont&.ining a populatioll 
of 11,764, the co~ty court cannot 
grant an extra fee t o t he pr osecut-

.I 

. ing a ttorney for an opinion 
rendered to the county court and 
the Federal Government . 

January 28, 1938 

.,._ ______ : 

F l L E 0 

Mr. w. s . Pelts , 
Prosecuting Attorney, 
Green1'ield, Mi s souri . 

,) 
Dear Sir: 

This will aclmowledge receipt of your lett er of Jan­
uary 25, 1938 asking for an off ici al opinion , vmi ch l e t ter 
r eads as follower 

" I would like an opinion of your of f i ce 
as t o whether or not the county court of 
Dade County, when i t bad its project to 
bui l d a courthouse he re in Dade County, 
which the 1,)eople had vot~d bonds to the 
amount of $75 , 000 . 00 and the United 
Stat es Government cont ributed something 
over $3o, ooo. oo, could appoint an attor­
ney who was the prosecuting attorney at 
t he time to f'urnish a statement wi t h his 
certificate , reportin~ tha t the project 
was nearing .compl etion and the contract 
between the count y , the United Sta tes 
Government a nd the construction company 
had been carried out properly, that th er 
were no suits pending the circrui t coltr t 
and no prospectiv9 suits or cl aims pend­
ing in connection with the courthouse 
proje ct . 

It we s necessary for the court t o a ppoint 
an attorney to furnish this informati on 
1n order to secure from the Government 
its share of t ·is proj ect . The court on 
Jul y 18 , 1 935 , in regul~ r sessi on, appoi nt­
ed me , prosecuti ng attorney at t he t i me , 
as a gent and attorney for t he court house . 

I made this investigation and two reports 
~th my certificate attached and upon 
receipt of those r epor ts t he Uni ted States 
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Govermnent turned to t he county court 
its share of t hi s project , which will 
be evidenced by the copy of the record 
enclosed. 

They paid me One Hundred (100 ) Dollars 
for this wor k, l1hich was a very modest 
and meager f e e , and assured me when 
t hey appointed me &s attorney ror the 
courthouse that t hi s came out of the 
courthous e fund and had nothing t o do 
w1 th the funds of Dade County. \"Jhen 
in f act , w1 thout me noticing wher e the 
money came from, they paid me One 
Hundred (100 ) Dol l ars out or t he general 
revenue fund or t he county. They are 
now attempting to have me pay back this 
money because I was prosecut ing attor ney 
or Dade County at the time . • 

Section 11364 R. S. Mo . 1929 provides as follows : 

"The county courts of all counties in 
this state containing one hundred 
~housand inhabitants or more , a ccord­
i ng to the l ast decennial census or 
t he Unit ed States , and of all suCh 
counties as may hereafter contain one 
hundred thousand i nhabitant s or more ., 
may , in their discretion, appoint and 
commi ssi on a s other offi cers are co~ 
missi oned by the county cour t a county 
counselor, who shall be a person 1 earned 
in t he l aw, a t l east t went y- fi ve years 
of · age , and Who shall hol d his off ice 
for ~wo years , and until his su ccessor 
i s appointed, co~ssioned and qualiried: 
Provided., that in all counties contain­
ing l ess than one hundred thousand inh8 b­
itants t he orf ice of county c ounsel or 
is hereby abolished. " 

According t o the la~t census , which was 1930, Dade County 
onl y had a populati on of eleven thousand seven hundred and s ixt y 
r our (11 ,764) and accordinu to section 11364, as set ou t above , 
could not have a county counselor . 

Section 11318 R. S. Mo . 1929 , ~ reference t o the duties 
of a prosecut ing attorney, provides as f ollows: 
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"He shall prosecute or de£end, as 
the ca se may r equire, all civil suit s i n 
which the county is interested, repre­
sent generally the county in all matters 
of law., investigate all claims agai ns t 
the county • draw all contracts relating 
t o the busi ness of t he county, and shall 
give his opinion, wi thout tee , in matt ers 
of law in which the county is interested, 
and 1n wri t ing when demanded, to the 
county court, or any j udge thereof, except 
in counties in which there may be a county 
counselor . He shall also attend and pros­
ecute. ·on behalf of the state, all c ases 
before justi.ces of the peace when the 
state is made a party theretos ~!o{'...-.~W.l-**·:~** • n 

Section 11314 S~ssion Laws cf 1933, page 178 provides 
that the prosecut i ng a t tor ney of Dade County according to the 
population, sh ould recei ve twelve hundred dolla rs ( 200. 00 ) 
a year as salary . According to Section 11318, as abo ve se t 
out, it is the duty of' the prosecuting attorney tor epresent 
t he crunty cour t in all matters and s hould not receive extra 
pay. 

Secti on 48 , arti cle 4 of the Constitution of the St ate 
of Missouri especially prohibits t he enactment of the l egis­
l ature which would grant ex t r a compensati on. 'l"'hi s section 
reads a s fol l ows: 

ttThe General Assembly shal.l have no power 
to grant, or to authorize any county or 
municipal authori ty to grant any extra 
compensation, fee or allowance t o a pub­
lic officer, agent , servant or contract­
or. after serVice had been rendered or 
a contract has been ent e . ed into and 
performed in V'lhole Ol' in part,. nor pay 
nor authorize t he payment of a:ry clai m 
he r ea£ter created against. the State. or 
any county or ~c!pality of the Stat e , 
under any agreement or con tract made 
~thout express aut horitt of l aw; and 
all such unauthorized agreement s or con­
tracts &hall be null and void." 

This section is discussed i n t he case of State ex rel . Bradshaw• 
War ehous e Commissioner v. Hackmann, State Auditor, 208 s.w. 445. 
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According t o the above authorities set out. the county 
court did not have authority to pay you ond hundred dollars 
( ~100.00) out of the county f'und as extra compensation in 
addition to your regular salary. 

CONCLUSION 

It is• there:fo~ t he opinion of this off ice tbe.t the 
county court cant by proper procedure , recover the one hundred 
dol lars {fpl OO. OOJ paid to you unlawfully . 

RespectfUl l y submit ted, 

W. J . BURKE 
Assistant Attor ney General 

APPROVED: 

J . E. TAYLOR 
(Acting) Attorney General 

WJ b : DA 


