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TION EXPENSES: Lawful obligations of & municipall

ﬁ%ﬁiCIPAL CORPORATIONS: peyable from general funds unless law
specifically provides otherwise.

August 8, 1938.

B

D

N
ED

J

kiss Ruth O'Malley, Sec. ' | L
Missouri Library Commission
Jefferson City, Missouri

Desr Miss 0'Malley:

This depertment is in receipt of your letter and
enclosures under date of July 16, 1938. Your letter reads
a8 follows:

"I em enclosing herewith corres=-
pondence from dr. George Kindorf,
president of the Meplewcod Public
Library, together with an opinion
of the city attorney.

"liey I have your opinion on the
point of law as to whether or not
The City Councll of kaplewood may
draw on the library fund to defray
the cost of the special election of
May 3rd, 19381"

The letter from kr. George Kindorf, President of
the Kaplewood Public Library, under date of July 14, 1938,
reads as follows:

"It 1s regretted that we should have
to call upon you again, and we trust
thet you will understand that we are
taking the liberty because we value
your counsel.

"On May 3rd, 1938, a speciel election
was called in response to a referendum
petition to vote upon the proposition
to increase the taxes for library from
two milis toc five miils.
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"The members of the Library Board co=-
operated with the City officlals to

the point of securing election clerks
and judges to serve gratis and assisted
in securing polling places, booths,
flags, etc., gratis also. This is
mentioned to indicate that we desired
to keep the cost of this election at

a ninimum.

"Some five or six weeks ago the City
Council appropriated $150.00 from

the Library Fund to defray the cost of
the election, and a few weeks later
drew a check for $17.85 against the
Library FPund to pay for printing bal-
lotss No warrants were submlitted by
the Library Board authorizing the ex-
penditure of Library Funds thus.

"Disapproval of their sctions was di-
rected to their attention by our
Treassurer on June 8th and by the writer
on t wo dates subsequent thereto.

"On July 1llth, the City Attorney rendered
an opinion, copy of which is attached
hereto. As laymen, we fall to find in
that opinion a legal reason why we should
execute warrants to support the two dis-
bursements referred to. We have never
to this day been informed for what the
$150.00 was used.

"For your information, the revenue based
upon the newly authorized rate will not
be available until about October of this

year.

"If you will be good enough to favor us
with your views on this important mat-
ter, or if it is not tco much trouble,
secure for us an opinion from the At-
torney General's office, your kindness
will be highly appreciated.” .
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The elty of laplewocod, Missouri, held & special
election on May 3, 1938, for the purnose of 1ncr'asin§
"the taxes for library from two mills to five mills.
We desire to point out that a library tax increasing the
levy to exceed the constitutional limit is 1llegel. Brooks
vs. Schultz, 178 Mo. 222; 77 S. W. (2d) 861. The question
a8 to the amount of the levy is not raised and conse-
quently we are not pessing on same.

Fron the enclosed opinion of the city attorney, we
assume that .ne library directors are governed by Section
134562, K. S. ¥o. 1929, which provides that "they shall have
the exclusive control of the expenditure of all moneys col=-
lected to the credit of the library fund,"™ as follows:

"Said directors shall, immediately
after appointment, meet and organize
by the election of one of their num-
ber president, and by the election
of such other officers as they may
deem necessary. They shall make and adopt
such by-laws, rules end regulations
for their own guldance, and for the
government of the library and reading
room, &8 may be expedient, not incon-
sistent with this asrticle. They shall
have the exclusive control of the ex-
penditure of all moneys collected to
the credit of the library fund, and
of the construction of any library
building, and of the supervision, care
end custody of the grounds, rcoms or
buildings constructed, leased or set
apart for that purpose: PFProvided,
that all moneys received for such
library shall be deposited in the
treassury of said city or village to
the credit of the library fund, and
shell be kept separate and espart from
other moneys of such city or village,
and drawn upon by the proper officers
of said city or village, upon the
properly suthenticated vouchers of
the library board. Said board shall
have power to purchsse or lease grounds,
to occupy, lease or erect an appropriate
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building. or buildings for the use of the
seid library; shall have power to ap-
point a suitable librarian and neces-
sary assistants, and fix thelr compensa=-
ticn, and shall also have power to remove
such appointees; and shall in general
carry out the spirit and intent of this
article in establishing and maintaining

& public library and reading room.”

An exemination of the above statute reveals no di-
rection or authorization of the Legislature to pay expenses
of the special election out of the library fund. That the
Legislature has the power and dlsposition of public moneys
in the custody of 2 municipelity is found in the statement
in leQuillin on Municipal Corporations, Volume I, (24 Edition)
Paragraph £55, pages 650-651, as follows:

"From the accepted doctrine that a
muniecipal cerporation hes, and can

have, no vested rights in the powers
conferred upon it by tke state for pub-
lic or govermmental purposes, it follows
thet the legislature hes plenary power
to make appropriate provisions agree-~
ably to the public welfare touching
funds and revenue held by the municipality
for general public purposes. The doctrine
everywhere prevails, sustained by e arly
and late cases, that public moneys in
the custody of municipalitlies are sub-
Ject to state control and disposition
for govermmental purposes, within the
limitations of the constitution.

lleither the cherter nor any legislative
act concerning the subject can operate
as a restriction in this respect. The
authority of the legislature of a

state tc direct a municipality to make
any payment of its funds rests upon

the fact that such funds are public
moneys &cquired under the authority

of the state for public purposes. The



Miss Ruth 0'Kalley -5 August 8, 1938

legislature has the same power of dis-
position over the public moneys in the
custody of the municipality that 1t has
over those in the state treasury."

In the cese of State ex rel. vs. Jost, 265 ko. 51;
176 S. We. 591, l.c. 594, the court said:

"These municipal corporations are sub-
ordinate to the soverelign power of

the state, and whilst they do, in e
senee, hold the purse strings, they

so do by the consent of the state.
Without the authority of the sovereign,
they would not even have a purse, much
less the strings of one. The power
which gave them the purse can limit
the use of it. The power which placed
upon that purse the strings can loosen
the strings.”

The Leglislature in this instance did not specify
the fund to be drawn on for the payment of the special elec~
tion. The question is presented whether under the circumstances
same should be drawn from the library fund or general revenue
fund of the city.

MeQuillin on Municipel Corporstions, (24 Edition), Vol. VI,
Section 2628, pasge 611, in discussing what claims are valid
egainst municipalities, stetes as follows:

¥valid obligetions include ## electinn
expenses, incurred im behalf of the
municipal corporation, in locel elections
held for its penefit, or those imposed
by law; e ¥

There can bhe no guestion but that the election ex-
penses were incurred on behalf of the municipal corporation,
since the library 1s clearly for a2 municipal purpose.
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The court, in the case of Tampa vs. irince,
63 Fla. 387; 68 So. 542, l.c. 543, makes the following state-
ment:

"As the city is expressly suthorized
to raise by taxation funds "neces-
sary to maintesin & public library in
such city,' the meintenance of such
a librery is & municipsal purpose not
excluded by orgenic lawjy and any
proper action taken by the city to
effectuate the designated municipal
purpose within the prescribed limits
is authorized."”

McQuillin on Municipal Corporations, Vol. V,
(24 Edition) Section 2337, page $72, states as follows:

"All lawful obligations of a munici-
pality are payeble from 1ts general
funds unless the law specifically
provides otherwise."

The Legislature not having specified that the 1li-
brary fund be used for the payment of election expenses incurred
in determining the question of increesing the library tax, we
are of the opinion thet the city council of laplewoocd may not
draw on its library fund to defray the costs of the special
election of Nay 3, 1938.

Kespectfully submitted

MAX WASSERMAN
Assistant Attorney Ceneral

A:YROVED:

Jo. E. TAYLOR
(Acting) Attorney General

U TR



