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Lrovision tor election by counties on ques­
ftion or closed season tor shooting quail 
not repealed by Amendment No. 4, Laws ot 
Missouri, 1937, page 614. 

( ' 
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Honorable Arthur c. Mueller 
Prosec.uting Attorney 
Hermann, Missouri 

Dear Sir: 

This is in reply to yours ot August 9th wherein 
you request an opinion ba.sed upon the tollowing state­
ment: 

"A petition tor a closed season on 
quail was tiled ia this county lUlder 
Section 8246 R. s. Mo. '21. Will 
70u k1ndl7 advise this otrice ~t the 
County C~urt is compelled to place 
this question on the ballot in November 
as provided in the aboTe section or 
does Amendment No . 4, Laws ' 3', page 
&14, take precedence over the said 
section." 

Your request involTea the question ot when does 
a constitutional amendment repeal a special statute deal­
ing with the same subject matter. 

In the case ot State ex rel. Harrison v. Frazier, 
98 Mo. 429, the court said: 

"The terms ot a special law are not 
ordinarilT regarded e.s repealed by a 
l at er law ot a general nature on the 
same subject. To thus effect a repeal 
such an intent must be clearly mani­
fested in the latter. -The constitutional 
declaration regarding the power and duty 
ot the general assembly , in respect ot the 
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reg1strat1oa ot voters, is, b7 ita 
terms, evidently designed to have a 
prospective operation only. It does 
not purport to repeal any existing law 
such as is here under discussion. Nor 
do we think any su.oh parpoae can b.e 
tairlJ interred trom its language, 
especially when we oonsiaer that, un­
less such an inteJlt is evident beyond 
reasonable question, we should assume 
as a rule ot construction that only a 
prospective operation ot the constitu­
tion was coat~plated." 

The rule is further discussed in the case ot s tate 
ex rel. Goldmu v .. Hiller, 2f8 s . w. '108 , '10i, wherein the 
court . sai d: 

"If a previous law oontl1ota with a 
new cons titutional pr ovision, the law 
withers and decays and stands tor 
naught, as ~~y as it lt had beeA 
spec1t1call7 repealed. This is the 
simplest· rule or horn book law. So 
that it the enact ment of 1921 conflicts 
with the constitutional provision ot 
1924, it stands tor naught.w 

So it Section 8246, R. s. Mo. 1921, is in contlict 
with Amendment No . 4, Laws ot :Mis.onl, l93f, page 614., .it 
stands tor naught t he same as it it had been specifically 
repealed. But, a s stated in State ex rel. Harrison v. lra~ier. 
supra , there must be a conflict in the p:rovial~n• ot tlle 
statute, which conflict must be beyond a reasonable questioa, 
before the existing law will be repealed by i m»lieatioa. 
It s aid Section 8246 or the proT1a1ons thereof relating to 
an election on the question ot a eloaed season tor killing 
quail 1n the county, are repealed by said Amendment Jlo. "• 
they are repealed by 1mpl1cat1oa, and , as said supra. repeal• 
b7 tmplloatloa are not t avored. 

In State v. Hostetter, '19 s. W,. (2d ) 4&3, 4:68, the 
court s ai d: 

"Repeals by i mplication are not 
favored (Cooley's Constitutional Lim­
itations (8 Ed.) P- 31&; Black on 
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Interpretation of Laws (2 Ed.) seo. 107, 
p. 351; 12 c. J ., P. 710, no'e ~; 
Endlich on Int erpretation or Statutea, 
aec. 210, p. 280) . At page 281 in the 
authority last cited it is said: ' A 
rule founded in reason as well aa ill 
abundant authority, that, in order to 
giTe an act not coTering the entire ground 
ot an earl ier one , nor clearlf intended 
as a substitute tor it t he eff ect ot re­
pealing it, t he i mplication ot an inten­
tion to repeal must neceasaril7 flow 
trom the language used , disclosing a 
repugnancy between ita proTiaiona and 
those or the earlier law, so poaiti•• as 
to be irreconcilable by any fair, strict 
or liberal, construction ot it, whioll 
would, without destro,-ing ita ertdent 
intent and meaning , find tor it a reason­
able field or operation, preserving, at 
the same time, the roroe ot the earlier 
law, and construing both together in 
har.mony with the whole course ot legisla­
tion upon the aubJeet.' The same 
authority at page 751, holds that the 
same pre~ption against unnecessary change 
ot law exists 1n the construction ot a 
constitutional provisiou.• 

Vol. 12 c. 1 •• page 725, Sec. ~'• proTidea aa 
tollowa: 

"~Vhile a new constitution is, by ita Tery 
nature, intended to supersede a prior 
conatitution, it ia not intended to supersede 
the entire bod7 ot statutory law. To the 
extent, therefore. that exiatins statutea 
are not expreasl7 or 1mpl1edlJ repealed ~y 
the constitution, they remain in tull toroe 
and ettect. * * •• 

Section 8240, R. s. Uo. 1929• provides as to1lowa: 

"The right giTen by this article to take 
or kill game or birds, or to have in poe­
session, unless otherwise epecitied ia 
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limited to food purposes., and to one 
turkey, ten quail or bobwhite , and 
fifteen additional gume birds or each 
and e'9'ery other family tor each person 
in any one calendar dar, and no peraan 
shall take, kill or ha'9'e in his poaaea­
sion at any one tiae more thaa one turkey, 
fifteen quail or bobwhite , and t 1mnty-tiTe 
additional legal game birda or each and 
eTery other family; and no person shall 
kill during anr calendar year more than 
one turkey: Provided, t hat 1\ shall be un­
lawfUl to kill turkey at an7 time w1 thin 
t he confi nes ot any state park. Ho birds, 
game or fish protected by this article 
ahall be held in possession by anr per-
son tor more than fiye da7e atter the 
cloae ot t he season tor killing t he same: 
Provided , that upon the tiling ot a 
petition s igned by one hundr ed or more 
householders of any count7 and presented 
to t he county court a t any regular or 
special t erm t hereof more thaa . thirtJ daya 
before any general election to be had and 
held in said count7, it shall be the dut7 
ot the county oourt to order the ~uest1on 
aa to whether or not there should be a 
oloaed seaaon upon quail tor the next two 
rear• in their sa.id county au:bmi tted to 
the qualified yotera, to be Toted on by th .. 
a t the next electioa. Upon the receiving 
ot such petition it shall be the duty ot the 
county court to make t he order as heretn re­
cited , and the countJ clerk shall see that 
t here is pr inted upon all· the ballots to be 
voted a t the next election the following: 

·lea. 
No . 

For a closed season upon quail 

Eras~ the word JOU do not wiah to TOte. 

The ret..lrns ot said election upon said su'b­
Ject shall be opened, · canTasaed and certi­
fied, as t he returns tor general electlona. 
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It the majority of the votes cast upon 
such subject be in favor or the aloaed 
season upou quail, then it shall be un­
la~l to t ake, capture or kill any 
quail or bobwhi~e within such county 
tor the period or two years thereafter 
following the announcement ot the result 
of s ai d election, and the county court 
shall spread the r esult of such election 
upon its records and give notice thereot 
by publication in some newspaper printed 
and published in such county, and such 
law shall become operative and effective 
from the time such publica tion is made. 
Any person violating t he provisions of 
this section shall be deemed guilty of a 
misdemeuor." 

Th~ Constitutional Amendment No. 4, page 614, Lawa ot 
Missouri, l93f, provides in part as follows: 

"The control, management, restoration, 
eonservation and regul.ation of the bird, 
tiah, game, forestry and all wild life 
resources or the State, including ha tcheries, 
sanctuaries , refuges , reservations and all 
other property now owned or used for said. 
purposes or hereafter acquired tor s a id 
purpos•B and the acquisition and establishmen' 
or the same , and t he ~dmin~stration of the 
l aws now or hereafter pertaining thereto, 
shall be vested in a commission to be known 
as the Conservation Commission, to consist ot 
tour members to be appointed by the Governor, 
not more than t wo ot whom shall be members ot 
the same political partr." 

While the power is gr anted to the Conservation Comm1sa1on 
by this Amendment to control, manage , . restore, conserve, aa4 
regulate the bird, fish and game resources, yet we do not think, 
~•JOnd a reasonable question, that the Toters intended to repeal 
_, implication that part of s aid Section 82•6, supra, which 
authorizes the Toters to vote upon t he question of a cloaed 
a._aon tor ktll1ng quail in the ir respective counties. This 
part of sa14 aeotion i s for the purpose ot conser ving the quail 
or that particular county, and eTen though the Commiss1oa haa 
author1t7 and does make a regulation to conserve quail, sucll 
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regulation would be in harmony with the vote of the people 
who have vote.d on the question of a closed season on the 
ki~ling or quail . 

In the case of Barker v. s t. Louis County, 10• s. w. 
(2d) 371, 37?, the court in discussing when a statute waa 
repealed by a later act or a constitutional amendment, said: 

"'There is no better settled law 
in our state than the rule that 
courts will not hold a statute to be 
unconstitutional unless it contravenes 
the organic law in such a manner as to 
leave no doubt of its unoonatitutionalitr.• 
Bledsoe v. Stallard, 250 ~o. 15•, loc. cit . 
165, 157 s. w. 77, 80. On the other hand , 
it there is ao doubt tha t a statute or 
part thereot is in conflict with the 
Constitution, then it is the duty or any 
court, whose duty it is to decide, to 
declare the conflict and declare void the 
statute or part t hereof in conflict with 
the Constitutioa. " 

Tbe last paragr aph of Amendment No. 4, supra . i• 
as tollowa: 

"The general assemb~y may enact any laws 
in aid of but not inconai.atent with the 
provisions .of this amenQment and all 
existing laws inconsistent herewith shall 
no longer remain in force or eff ect. This 
amendm8nt shall be self-enforcing and go 
into effect July 1, 1937." 

That part of sa i d Section 8246 which provides tor .,he 
counties to vote a closed sea son on killing quail woUld be 
claaaed as lesislatio~ in aid of the provisio•s of the Ame~d­
men' and would be in conformity wi~h the last clause of aai4 
.Amendment referred to above, and we do not think it contravene• 
said provision, or at leaat we think there is some doubt as 'o 
whether or not it does, and applying the rule announced in the 
Barker v. St . County case above, such statute is not repealed 
if then is some doubt as to whether or not it contraYenee 
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the proTisione ot the Constitutional Amendment . That being 
t he case , that part o f sa id Section 8241 , supra , providing 
tor t he election on the question ot a cl osed s eason for 
killing quail is not repealed by implica tion by the proYia­
iona ot said Constitutional Amendment No. 4 . 

CONCLUSION 

7rom t he foregoing , it is t he opinion ot this depart­
ment that wben a petition which complies with the proTis1ona 
ot Section 82''• R. s . ~o . li2g, is presented to the County 
Court, then it is the duty ot suoh County Court t o order t he 
question ot whether or not there should be a closeu s eaaoa 
upon quail tor the next two years in their county submitted 
t o t he voters, t o be voted on by them at the next eleot1oa 
as proTided in s ai d Section 8246 , supra. W~ are turth•• ot 
t he opinion that this proTieion ot this section i s in aid ot 
the provialone ot Amendment No. 4 , Laws of Missouri , 193,, 
page 616, and that it is not repealed by implication by t~ 
proYiaiona ot said Amendment . 

Reapecttu1l y submitted, 

TYRE • BURTON 
ASsistant Attorney Genera~ 

APPROVED: 

:. E. TA!tbR 
(Acting ) Attorney General 
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