
CRIMINAL LAW: If de~endant ia discharged by justice 
at the preliminary exandnation 
prasecuting attorney may ~ile complaint 
before any other justice in .the county. 

PRELIMINARY EXAMINATION: 

July 22 , 1938 

FILED l 

Mr . Arthur c. Mueller, 
Prosecuting Attorney, 
Gasconade County, 
Hermann, Mi s souri . 

~~ 
Dear Sir : 

This is in reply to yours of July 20th requesting 
an official opinion from this department based upon the 
following letter: 

"Will you kindly give me your opinion 
on the following question: 

A man is charged with a ~elony and at 
the preliminary h aring the Justice 
diami ssed the charge. Can the same 
charge be filed before some other 
Justice 1n the County and again pro­
ceeded on? 

For your further information, I had 
the above experience, I also am of 
t he opinion t hat t h e de~endant is 
gull ty and that t h e Stat e proved all 
the facts necessary to bind t he de­
fendant over to t h e c1rouit court 
and ~1 rm.ly believe that various 
Justices would have bound t he de~end­
ant over on the testimony subm tted. 

Kindly let me have this opinion at the 
earliest poss ible date." 
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Your request goes to t he questi on of whether or 
not tl:e filing of a second complaint against a defendant 
who has been disCharged by a j u stice at a prel1m1na~ 
examination is doubl e jeopardy . Under t l..e provisions 
of Section 23 of Article II of the Constitu tion the 
person may be placed 1n jeopardy only one t ime for the 
commission of an offense. Vol ume 8 R. c. L. page 137, 
section 117, we find that the rule is sta ted as follows: 

"* * * The dischar ge of a defendant by 
a magistrate on a prelim.1nary exami nation 
is not such an adjudication in his favor 
as will bar a subsequent prosecution for 
t he offense." 

A def endant's right of preliminary examination is 
set ou t in Section 3503, page 203 , Laws of Missouri, 1 931 , 
wh ich is as followss 

aNo prosecuting or circui t attorney 
in t his sta te shall file any information 
Charging any person or persona with any 
felony , until suCh person or persons 
shall f i rst have been accorded t he right 
of a prel~inary examination before some 
jus tice of the peace in t he county where 
the offense is alleged to have been 
committed in accordance wi t h art i cle 5 
of this chapter . * * * * * * * tt 

ln t he case of State ex rel. McCutchan v. Cooley , 
1 2 s .w. {2d ) 466 , l. c. 468 , t he court said: 

tt 1fJhile it is not expr essly provided in 
section 3848 t hat an i nforma t i on cannot 
be fi l ed · until the magistrate has found 
'that a felony has been commd tted and 
that t here is probable cause t o believe 
the prisoner guilty t hereof ,' such is 
t he clear int ent of the statute . Other­
wise t he according of an examination 
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be:fore a magistrate is a us eless pre­
liminary step and a:ffords no prote ction 
to the accused. The lawmakers are 
guilty of no such absurdity. The 
examination by a magistrate before an 
information can be :filed by the prose­
out:} ng attorney takes the place o:f an 
examination by a grand jury be:fore the 
r e t urn o:f an indi ctment and prevents 

· an abuse o:f power by t h e prosecuting 
att orney . On a discharge of the a ccused 
a complaint may be filed before-another 
mafistrate , .2!: the Charge may be investi­
ga ed :2I .! gran~" 

In the same opinion the court, in discussing the 
case of State v. Pritchett , 219 Mo. 696 quoted :from that 
case as follows: (l.o. 468) 

"'Although t he justice migh t, after a 
preliminary examinati on, discharge the 
prisoner, suah action would in no way 
operate as a bar to an indictment, or 
to an in:forma t i on by the prosecuti ng 
attorney :for the same of:fense, and 
whatever the justice might do in the 
case is from a l egal standpoint merel y 
prelimi nary . '" 

And the court in further di scu ssing t he opini on of the 
Pritchett ca se said: 

"This statement was unnecessary to 
a decision o:f the case. I f the learned 
judge intended to rule that on the di s­
charge of an accused by a magistrate the 
prosecutin6 attorney was ther eby autbor­
ized to :fi~e an informat i on for the same 
of:fense, we do not agree wi th· him. Such 
a ruling is cont rary to all t he authorities , 
and sh ould not be followed. If he intended 
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to rule that a dis charge is not a bar 
to t'herrri~of a -compl aiilt"Wftli another 
magTitrate , e isin harmon$ Yifth ail 
the authorities and shoulde-roflowed. " 

While i t was not necessary to rule upon this point 
in the said case of St ate v. Cooley , supra, yet the court 
has by no uncertai n terms stated its views in this matter 
and we a re following t hose vi~ws in arriving at our con­
clusions in thi s opinion. 

CONCLUSION 

Thi s office is , therefore , of the opinion that if 
a man is char ged with a felony and at the prel iminary 
examLnation the j ustice of t he peace dis~sses t he charge 
and r efuses to bind t he defendant over to t he circuit 
court , then the prosecuting attor ney may file a compl aint 
sett ing up t he s~e char ge before any other justice of 
the peace in t he county bef'ore whom another preliminary 
examination may be had. 

APPROThD: 

ROY McKITTRICK 
At torney General 

TWB : DA 

Respe ctrully submitted, 

TYlili \V • B1 l HTO N 
Assi stant Attorney General 


