
CRIMINAL OOS TS: Complaining witness in a misdemeanor 
be~ore a justice of t he peace on a 
charge of careless and reckless driving 
is not liable under Section 3444, R. S. 
Mo. 1929 for costs where defendant is -

acquitted but costs must be 
:May 23 , 1 938 paid by the county:. 

Mr . Arthur c. Mueller, 
Prosecu ting Atto rney , 
Gas conade County , 
Hermann, Mi s sour i . 

De ar Sir: 

Thi s will acknowl edge receipt of your request dated 
May 19, 1938 for an of f i ci a l opinion from t his department 
which r equest is as follows z 

"Will you kindly gi ve t his offi ce your 
opinion on t he ~ollowing question : 

"A" fi l es a swor n compl aint before a 
Justi ce of the Peace charging "B" 
wi t h careles s and reckl ess driving 
of an automobil e on the highways .of 
this State . The Pr osecut ing Attor ney 
f i l es his information and the ca se is 
t r i ed befor e a jury and t h e de~endant 
is acqu i tted. Who ia l i abl e for the 
costs, t he comp~aining wi t ness or the 
Count y? 

I Wi 11 thank you :for you r prompt ness in 
thi s mat~er, ft · 

Sect ion 3444, R. S ~ Mo. 1929 r eads as foll ows : 

ftWhen the proceedings are prose cuted 
be:fore any j ustice o:f t h e peace, a t 
t he ins tance o:f t he i njured part y , 
:for the di sturbance of t h e peace of 



Mr. Arthur c. Muelle r - 2- l{ay 23 , 1938 

• 

a person, or f or libel or slander, 
or for any tre s pass agai nst the 
person or prope r ty of anot her, not 
amount i ng to a felony, except for 
petit l arceny, t he name of such 
injur ed party shall be ent ered by 
the jus tice on his docket as a 
prosecutor; and if the defendant 
shall be discharged or acquitted, 
such prosecutor shall be adjudged 
to pay the costs not otherwise ad­
judged; and in !!!!I other case of 
acquittal , if the justice or jury 
trying the case shall state in the 
finding that t he prosecution was 
malicious or without probable cause, 
the justice shall ent er judgment 
for costs aga i nst the prosecuti ·on or 
party at whose instance t he informa t i on 
was filed, and shall issue execution 
therefor; but in no case shall the 
prosecuting attorney be liable for 
costs . In other cases of diariharge 
or acqui t tal the costs shall be paid 
by the county, except when the prosecu­
tion is commenced by complaint and 
t he prosecuting attorney decline s t o 
file i nformation t her eon, i n which 
case t he proceedings shall be dismiss­
ed at the cost of t he part y filing 
compl aint. " 

This section sets out certai n misdemeanors which 
require t he justice of t he peace t o enter the name of t he 
complaini ng witness on his docket as a prosecutor, and 
further sets out t hat i n sueh oases t he prosecutor, t hat 
is t he compla ining wit ness, shall be adjudged to pay t h e 
costs in case of an acquittal . The section f urt her stat os 
that in jny other . ca se of ac!ui ttal, if the jus tice or 
jury trY ng the case Shirl s ate i n t he finding t hat t he 
proeeoution was mnl1e1ous or wi thout probable cause , the 
justi ce shall 'enter a judgment for cos ts against t he co~ 
plaining party . This section £urther says t hat ~ other 
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oases of acquittal the costs shall be paid ~ t he county 
except when the pr osecu t ion was commenced oomplirnt and 
t he prosecu t ing attorney declines to fi l e an information 
thereon- in which ease the proceedings shal l be dismi ssed 
at t he cost of t he party fll1ng the compl aint . 

This Section 3444, s upr a , only applies to per sonal 
offenses and not public offense s . In the case of State of 
Missouri , Re spondent, v . Nettie Flick, Defendant; Otto 
Drum e t al ., Appe l lants, 167 Uo. App. 6 , l. o. 7, the cou r t 
held: 

" I t is provided in section 5095, R. 
S. Mo . 1909 , t hat no indictment for 
tre spass not amounting to a fel ony, 
except for petit l arceny- or f or 
l ibel or sl ander , shall be preferr ed 
unless endorsed by the name of the 
prosecutor . Seotion 5057 makes t he 
terms and restrictions as t o endorse­
ment of witnesses i n eases of indict­
ment , appl icable t o an informati on. 
And so does section 5063; and it makes 
the prosecuting witness , in such oases , 
liable f or the costa i f t he pro~ecution 
fai l s . A prosecution for keepi ng a 
bawdyhouse is not one of t he off enses 
where t he pr osecuting witness must be 
endor sed on the indictment, and hence 
he does not become liabl e for costa . 
(State v. Bean, 21 Mo. 267; State v. 
Raymond, 86 Mo. App. 557. ) 

Section 5380 prpvides that eve ry per ­
son who shall institute a pr osecut ion 
to recover a fine , penalty or for­
feiture , shall be adjudged t o pay the 
costa if t he def endant i s acquitted. 
This section doe s not apply to a pub­
lic of fense such as keepi ng a b awdy­
house . (St ate v. Lav&lle , 78 Mo . 104} 
State v. _Huiatt, 31 Mo . App . 302. )" 
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Sections 50951 5057 and 5063• R. S. Mo. 1909, res pec­
tively, are now Sections 3542• 3504 and 3510 , R.S. Mo . 1929, 
which designates the procedure of assessing the costa under 
grand jury indictments pertaining to misdemeanors and not 
upon 1nfor.mat1ona . 

Section 3446 , R.S. Mo. 1929 reads as follows z 

"All proceedings upon the trial of 
misdemeanors befor e justi ces of the 
peace shall be governed by the 
practice in criminal eases 1n courts 
of record, so far as t h e same may 
be a pplicable , and in respect to 
which no provisi on i s made by statute . " 

Under this section the rule as set out in State v . 
Flick, supra. should be foll owed in interpretating Secti on 
3444. supra, which applie s to t he procedure of assessing 
costs of trials in the justice courts . 

In t he case of Cit y of Greenville v . Farmer , 195 Mo. 
App . 209, l. c . 213 , the court said: 

"* * * ~Section 5380 provides t hat 
every person who shal-l institute 
any prosecution to recover a fine . 
penalty or· forfeiture shall bs ad­
judged to pay all costa if the de­
fendant is acquitted although he 
may not be enti tled to any part of 
t h e same. This section would seem 
to come nearer the case in hand than 
any so far ment ioned; but it has 
been held that it applies only to 
offenses p ersonal and not public 
and in cases whe re the inf ormant is 
the person injured. (See , State v. 
Lavel l e , 78 •o. 104; Stat e v. Huiatt, 
31 Mo . App . 302. )" 

Section 5380, R. S. Mo . 1909 ia now Section 3829, R. S. 
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Mo. 1929 . Section 38 29 , R. S. Mo. 1929 reads as follows: 

11 l:!.very person who shall institute 
any prosecution tor ecover a fine, 
penalty or forfeiture ahall be ad-
judged t o pay all costa !t the de-
fendant is acqui tted although he may 
not be entitled to any part of the 
aame . n 

Careless dri ving, under whiCh your defendant was 
tried, is not a personal offense aa set out in Section 3444, 
supra, but ia a public offense. In the case of State ax 
rel . Frans E. Lindquist, Relator , v. John P. Butler, Judge, 
Respondent , 133 Yo . App . 566 , an original proceeding by 
mandamus was issued agai-nst the defendant who was judge 
of the twelfth judicial circuit to a pprove and certi f y a 
certain bill of coats . In that case at, l . c . 568 and 569 
held: 

•The controversy, if any, the re­
spondent hav1ng filed no brief or 
argument , arises upon a construction 
of sections 2778 and 2836, Revised 
Statutes 1899 . The first section 
reads as follows: 1\Vhen t he pro­
ceedings are prosecuted before any 
justice of t he peace, at the in­
stance of the injured party, for 
the disturbance of the peace of 
a person , or fol' l ibel or slander, 
or for any trespass against the 
person or property of another , not 
amounting to a felony, except for 
pet! t larceny, the name of such 
injured party shall be entered by 
the justice on h is docket as a 
prosecutor ; and if t he detendant 
sha11 be discharged or acquitted, 
such prosecutor shall be adjudged • 
to pay the ~oats not otherwise 
adjudged; and 1n every other case 
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of acquittal , if the justice or 
jury trying the case shall a tate 
in the finding that the prosecu­
tion was mali cious or without 
probable cause , the jus tice shall 
enter judgment for coats against 
the prosecution or part y at whose 
instance t h e information was filed, 
and shall issue execution t he r e for ; 
but in no case shall the prose au ting 
attorney be liable for costa . In 
other cases of dischar ge• or acquit­
tal the eosts shall be paid by the 
county, except when the prosecution 
is commenced by complaint and the 
prosecuting attorney declines to 
file information t hereon, in which 
ease t h e proceedings shall be dis­
missed at the cost of t he pa rty 
filing the complaint.' 

The second reads as f ollows: ' If , 
upon t he trial of any indictment or 
information, the def endant shall be 
acquitted or discha rged, and the 
prosecu tor or prosecuti ng wi t ness 
shall be liable to pay the costa 
according to law, judgment shal l be 
rendered agains t such prosecutor for 
the costs 1n the case, and in no case 
shall the same be paid by either t he 
county or Stat e . • 

The language of section 2778 is plain 
to the eff ect , that. 1n prosecutions 
for petit larceny, the injured party, 
or as otherwise designated, the prose­
cuti ng witness , is not l iable for t h e 
cos ts of the p roceedl ng wherein the 
defendant is discha r ged. Section 2836 
is not in conflict with section 2778 . 
Construed t ogether, the f ormer is 
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merely directory . That is , in cas e 
the defendant is acquitted or dis­
Charged, judgment shall be r endered 
against t he prosecutor wher ein he is 
liable for the costs according to 
law, i . e . , under secti on 2778 , or in 
all cases not amounting t o a felony 
and except for petit larceny. And 
t he negative language in section 2836, 
viz . , 1 and in no such case s hall the 
same be paid by either the county or 
State ' merely refers to cases where 
t he prosecutor is liable for the costs 
according to l aw, i . e ., section 2778. 

It fol l ows , t her ef 0r e , t hat it was the 
duty of the reaponden~ judge, to a pprove 
of sai d fee bill, and it is ordered t hat 
a pe remptory writ of mandamus be issued 
commandi ng him to do so. All concur." 

Sections 2778, R. S. Mo . 1899 referred to in the 
above case is now Section 3444, R. S. Mo. 1929 , and Section 
2836 , R. S. Uo . 1899 referred to ~ the above case is now 
Section 3833, R. S. Me . 1929 . 

Section 3833, R. S. Mo . 1929 reads as follows: 

"If , upon t he trial of any indictment 
or information , t he defendant shall 
be a cquitted or discharged~ and the 
prosecutor or prosecutinb witness 
shall be l iable to pay the costs 
according t o l aw, judgment shall be 
rendered against suCh prosecut or for 
t he costs in the case , and in no such 
case shall the same be paid by either 
the county or state . " 

According to the ruling 1n the case or St ate ex rel . 
Lindquist v . Butler, supra, t he county is l~able for t he 
coats even taking into consideration Section 3833, supra, 
where the Charge on which the defendant was acquitted, was 
a misdemeanor and did not come within t he offenses set out 
in Section 3444, supra, wherein said section it said the 
prosecutor shall be adjudged to pa.y the costs in case of an 
acquittal . 

• 
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CONCLUSION 

In view of the above authorities . it is the opinion 
of this department tba t when a compla ining w1. tness swears 
to a complaint beto~e a justice of the peace charging the 
defendant with careless and reckless driving of an automo­
bile on the highways of this state , he is charging a public 
offense and not a personal offense. 

It is also the opinion of this deplrtment that after 
the complaining witness has filed a compl aint on a public 
offense , the judge shall not be compelled to enter nis name 
as a prosecutor under Section 3444, supra, and after the 
prosecuting attorney has !"~led an information, under the 
complaint, in case of an acquittal• the complainine, w1 tnesa 
is not liable for the costs but must be paid by the county. 

Respectfully submitted 

~ . J . BURKL 
Assistant Attorney General 

APPROVED: 

J. E. TAYLOR 
(Acting ) Attorney General 

WJBt DA 


