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CIRCUIT CLERKS : Circuit clerks and recorders in counties 
of more than 20,000 and less than 200,000 
cannot be separated by another election 
under Section 11538 . 

Mr. Richard H. Musse r , 
Prosecuting Attorney, 
J obnaon County, 
Warr ensburg, Mis souri. 

Dear .Sirz 

llarch 21, 1938 

F l L E 0 

~5 
This will acknowledge receipt of your request dated 

MarCh 17, 19381 for an of ficial opinion, whi Ch ia as f ollows: 

"I have been asked by the Democratic 
Co~ttee of this County to deter.m1ne 
whether or not there ia any poss ible 
means ot d1 var cing the offices ot the 
Circuit Clerk and the County Recorder 
which11ere merged by a majori t;; of 40 
in the 1936 electi on in this County. 

A number of peopl e in this County deem 
it advisable to do this . May we have 
your opLnion , pl ease as to whethe r i t 
is possible to ba ve a referendum vote 
on this in the electi on this fall and 
what course would be the b est to pursue ." 

Section 11538, Laws of Missouri , 1933, page 360 proVides 
as follows: 

• "In any county now or h ereafter having 
a popul a tion of 20, 000 and l ess than 
two hundred t housand inhabitants, the 
questi on of combining the offices of 
circuit clerk and recorder may be sub­
mitted or re~bm1 tted, to the qual ified 
voters a t the general el ection to be 
held in the ye~P 1936 , or any four or 
~tiple of four years thereafter. · 
SuCh question may be subm1tted by the 
county court upon its own motion, and 
shall be submitted by t he cour t upon 
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the petition of tax paying citizens 
who comprise at least one per cent 
of t he qualified voters of the county . 
* * * * * If a maJority of those vot­
i ng on suc.h question vote 1n favor of 
aboliShing such office, t hen after 
the expiration of the t e nn of of fice of 
the recorder then in of fice , the circuit 
cl erk of suCh county shall be ex off icio 
county recorder and subject to all the 
provisi ons of thi s chapter pertaining 
to counties of less than 20 ,600 i nhabit­
ants." 

/ 

And Secti on 11541, Laws of 1933 1 page 362, reads as follows: 

"At t he general election to be held in 
the State of Mi ssouri in 1934 and every 
four years t hereafter, in all counties 
~ere t he office ot Circuit Cle rk and 
Recorder are separate, a· recorder of 
deeds shall be elected." · 

Section 11538, supra, mentions a fact t hat a vote may 
be bad in counties haVing a population of t wenty thousand 
(20, 000 ) and less than two hundred thouaand (200,000) inhabit­
ants and may be aubni tted in t he year 1936, ·or resubmitted every 
f'our years or any mul.tiple of' f'our years the~atter. This 
section only appli es to the s ubmission or reaubmiasion of the 
combining of the off ice of circuit clerk and recorder and not 
for the separati on of the circui t clerk and recorder. 

'l'he constitutionality of this section was upheld in the 
es se of State ex inf. Crain, Prosecuting Attorney, ex rel. 
Peebles, v. Moore. In this case w1!1.1ch was 1n the nature of 
a quo warranto, B. K. Peebles was ele~ted recorder of deeds 
of Christian County at the general election in November , 1934, 
but the Secretary of' State refUsed to commis sion him because 
of the enactment of Laws of Missouri , 1933, pa ge 360, making 
the circuit clerk ex officio recorder in counties containing 
l ess than twenty thousand (20,000 ) inhabitants . Christian 

· County is one of these , ita population according to the census 
of 1930 being thirteen thousand one hundred sixty nine (13,169) . 
At the same electi on L. L. Moore was elected circuit clerk. 
In due course he quali fied and was commissioned as circuit clark 
and ex officio recorder under the new law,and entered up9n the 
performance of t he duties of both offices. The appellant who 
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was elected recorder of deeds t hrough the prosecut i ng attor­
ney instituted the quo warz•anto proceeding in the C1rcu1 t 
Court of Christian County to oust the respondent Moore from 
office of r ecorder. The cause was submitted on an agreed 
statement of facts present i ng only one quest i on--whether t he 
Laws of Missouri , 1933, ~ge 300, was constitutt onal . The 
circuit court upheld t he law a nd i t was aff irmed by the Supreme 
Court, t he opinion being written by Chief Justice Ellison and 
concur red in by t he Supreme Court . 

The population of Johnson County, Mis souri • a ecording to 
t he 1930 census wa~ twent y two t hous and four hundred thirteen 
(22 , 413 ) and having over t he population of twenty thousand 
( 20,000) as set out in Section 11538, the county court on ita 
own motion or upon petition of tax paying citizens who comprise 
at l east one per cen t of t he qualified voters of t he county could 
by proper advertisement have t he qu ~st ion s ubmit t ed t o a vote 
of the county. 

The court in pas sing on the constitutionality of Section 
11558, went f urther and tested the constitutionality of all of 
t he sections and in their opinion in pa.ragraph 2 they stated 
and not by dictum but specifically passed on other questions 
in reference t o the X.w of 1933 in regard to recorder of deeds. 

In the case of St a t e v . Moore, su pra, in whi ch Ch.ristim 
County was involved Which had a population of l e ss than twenty 
thousand (20 . 000} inhabi t ants and did not come und er the section, 
the Laws of 1933, page 360• in r ef erence t o the e lection for 
the purpose of combining the c1 r cvd t clerk and t he recorder., 
but the cour t. on accrunt of t he constitutional ity of the whole 
act being attacked, deci ded to pass upon the constitutionality 
of e a ch paragraph of Section 11538 as amended. 

Paragra!!h 2 of t he same c Bse r oads as fo ~l.owsl 

"* * *liis contention is that t he act 
att empts to delegate l egislati ve power 
to t he county court .. by p<"rmitting t hat 
court to adopt or reject the la)V re­
quiring the office of recorder to be a 
separate office in counti es having 
20 ,000 inhabitants or more . It is to 
be doubted whether appellant is ent l tled 
to rai se t hat quest i on, s~ce Christian 
County 1 in vrhi eh he claims t he office of 
recorder does not have a population large 
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enough to bring it within the pro­
visions of section 11538. Ci tizena 
Mut . Fire & Lightning Ins. Soc. v . 
SChoen (Mo . Sup. Div.2) 95 s.w. (2d) 
669• 670 . But nevertheless we shall 
consider the assignment because ap­
pellan t maintains t he whole law ia 
rendered void by the alleged defect . " 

* * * 
Alao in paragraph 7 of the opinion in that case the 

Court .f'urther saids 

•* * * * * In other words# the statu te 
does not delegate to the people the 
power to discontinue and recr eate the 
separate off ices of recorder at pleasure , 
but onl7 permits them to vote on the 
question of joining the two off ices; 
and when t her e has been such j oinde r it 
would s eem t he voting power of the 
peop~e under the sect ion is exhaust~d. " 

In v1 ew of this opi nion by the Supreme Court, and which 
was plai nly passed upon, Secti on 11538 only appl i es to the 
combi nation of the office af circuit clerk and recor der of 
deeds a nd dooa not apply to the separation once they h ave been 
combined under Secti on 11538 . In other words, in t he opinion 
of this case that one vote by the people combining two offices 
exhausts any further vote upon the question. 

CON CLl. sr o:ror 

In View of the above authoriti es and the pointed de­
cision 1n the cas e of State v. Moore, it is the opi nion of 
this of'fiee thot it is impossible to have a referendum vote 
or another electi on on t hi s questi on at the election t bis !'all. 

RespectfUlly submitted, 

W. J. BURKE 
Assistant Attorney General 

APPROVED: 

J. E . TAYLOR 
(Acting) Attorney General 
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