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ROADS: Territory embracing only part ot a town cannot be inoor .. 
porated u.nder Section 8024, R.S, 1929, 

Hon. L.I. hbrria 
Pros•ou ting Attorue;r 
La f ayette ·eounty 
Lexington, MiSsouri 

Dear Sirz 

ThiS will. a clmowledse reoeipt ot your inquir7 ot 
r e cent date which rea dS aa tollowsz 

"At t he spe cial request ot Odeaaa 
bpecia l Road District No. 2, Odessa, 
Lafayette County, ldaaouri an opinion 
ia a sked on the following set of 
taotaz 

'Odessa Spe cial Road Dtatriot No . 2 
18 a dul;r organi zed Road district under 
the proviaioDS of 141eaoud Rerta ecl 
S tatutes of 1929, Section NO. 80~. 
Thia section providea for the organi­
zation ot auCih special distrlota. Aa 
a matter ot taot, three auoh special 
districts were orsanize4 and eaoh ot 
the three took in one third ot the ci t7 
of Odessa, Missouri. Eaoh ot the thr .. 
opera ted under this section (SOU) and 
after a few year a ex1,a tanoe No. 3 Dia­
triot TOted baok into the Count7 ayatea. 
This leaves two existing Diat~iota at 
the present t1•. 
District No. 2 desires to wte boD4a 
tor resurfa cing the 10 mile • ot roa4 in 
that district but before doiDg so &D4 
before making an a pplica tion toT ~e4eral 
Funds tbey wiah to know WhetMr UDder 
the existing circumstances, t heae two 
districts can exiat in the ci~ ot Odeaaa . 
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The district wishes to know whether the 
tact that the two remaining distrtots 
(either or both) baTe complied with the 
proTiaions ot the section .mentioJW4 .. (8024), 
in that there .are two of thea and t he two 
exoeed the 8 miles square m.ntion.4 in 
tb.ia aeotion. The uea ot the two ia 
double that spec1tie4 and theJ wish to k!Jow 
whether either or both districts will haTe 
the right to sub.adt the bond qu.s1i1on to 
tbe ~ters ot the district'•" 

As we read your letter, there are ~ speoial road 
dist~iota· supposedl7 inoorpora~ed UDder Section 8024, R.S . 
MiSsouri, lt2t, eaoh ot wbioh embraces only a part ot the 
Cit7 ot Odessa, and the ·other part ot said oit7 is not in 
a special road diatriot, The question ie, are the two 
special road district•, eaoh ot whioh oonta1na a part only 
ot the City of Odessa, legally inoorporate4? 

We think it axiomatic that in the absence ot 
statutory authority, no boq ot people can create them­
selTes a political corporation. 0Jl.l.7 suoh oorporatioWI 
can be created as are authorized by statute. In 43 C.J. 7t, 
1 t ia said: 

"Except in so 'far as i 't is controlled b7 
constitutional p.roTisiona, the legis­
lature has the po•r to clete:tm.U. what 
bodies shall be inoorpora te4; aD4 the · 
bod7 seeld.Dg i noorpora tton mua t show 
1 tselt to be substantially w1 til in the 
te~ ot the leg1alat1.- requ1rem.nt." 

We must then look to the statutes to ••• what terri­
tory can be organize4 as a speoial road diat~iot or the · 
class under consideration. Section 8024, R.S. Misaouri , 
1921, reads as tollowaa 

"TerritoZ'J' not excee41q e1ght mile• 
square, wherein 1s located any cltT, 
town or ullage oonta1nin8 leas thaJl 
one hundred t :r .. ousaad 1nha b1 tanta, mar 
be organized as hereiaatter set f'ol"Ul 
into a special road diatriota * * * • 
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It will be noted that by the toregoins statu~•. 
"terri to17 not exoeedin& e ight m.Uea s quare, whereU l! 
located ~ ;ttl, town or ullage oontaining less .. eiai....,~ 
OD8 hUJ:Idr--.cl OUSaDI lruiiD!tanta; !!l be Ol"l!iilze48 liito 
a s~olil road d!atrioi. T8rrltory conta!n!Da part ot a 
oi t7, town or villap is not autbor ized to be incorporated 
into a special road district. Seotioa 8026, R.S . Ui~sour1, 
1929• prorides t hat the .mayo:r and 1118mbers ot the oitJ 
oounoil ot an;y oit;y or toWJl within suoh special road dia ­
triot, together with the oounty oolll't ot t~ oountr, shall 
Jo1ntl7 aeleot oommiaaione::ra tor suoh ape oial roa4 diatriota. 
Reterenoe to SeotJ..on BOM, R.s . Missouri, 1929, vrill abow 
that the oommisaioneJ"S ot suoh special road d 1a 'riots are 
authorize4 to expen4 a ponion ot the rennue ot such 
distriota in grading and repairill8 t~ roa ds or streets 
within the oorparate lilllita ot aey c1 t7 within aaid special 
road district. Section eo.u, R .S . M!aaourl,1:929 1 re:tera 
to licenses collected by an)' oit;y within suoh apeoial road 
diatr1ota. 

We think it is clear tbat before any territo17 
• can be orsanized into a special road district un4er 

Section 8024.• suoh ter:ritoZT must han within ita bvun4ar1ea 
a o i ty, town or YUlaae. No proYiaion 1a made in aai4 
section tor incorporating territor.r whioh contains a part 
ot a oity, town or Tillase• 

43 C. J. 80. reads in part as follows: 

"HoweTer, it is withia the power ot 
the lesislatUJ'e, subJect only 1n suoh · 
constitutional restraints. if &D7• aa 
liBJ exist, to determine the nature 
and extent ot the terri tor7 to be in­
corpor ated, and in som. 1neta noes it 
has exercised this po·wez \sy preacrU~­
ing the mini nma or max1.Diwl area whioh 
may be incorporated, or by presoribiDS 
tbe natuzoe and chara cter ot the 
territo17 Whieh may or may not be in• 
oorporate4." 

BJ Section 8024, the legislature ot th1a state 
has determ.iDed the ua ture and extent of the terri to~ Whioh 
may be incorporate4 into a apeoial road dia'riot,~reaoribiDI 
a mu:i.Jma ot territory whioh mar be so iuaorporaWl, aD4 bJ' 
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declaring t hat such territory must contain within its 
boundaries a city, tovm or village. Before any territory 
ca n be i ncorporated under this sec t ion, it .must co~ 
within s uch limi t ation.s a s to the nature and extent of 
the territory s et forth in said section. 

In the case of ~ta te ex rel. v . MCReynolds , 61 MO . 
203 , the court was considering whether under a statute au­
thorizing county courts t o i ncorporate towns and villages 
and their commons, the county court oould incorporate agri­
cultural lands ad ja cent to such towns and vi llages . In 
connection wit h the discussion qr such question, the court 
said a t l . c . 210: 

"It , I think , follows that the county 
court under the a ct of the l eg1sla ture 
first referred ·to, only had power to 
incorpora te towns &nd villases as l a id 
out and surveyed into lots , streets, 
alleys or otber public grounds 4nd com­
mons belonging thereto, as laid out and 
designated for public uses, a nd that 
any a ttempt by the county court to in­
corporate tbe t a;rm1ng l ands ot tbe 
country, even in the vicinity of a town , 
wouJ.d be wholly without authority and 
inopera tive . " 

\Je think t he f oregoing case follows the general 
doctrines here t ofore r eferred to, to the e f fect that only 
such territory as comes within t he statute authorizing 
i 11corpora tion can be i ncorporated , and t hat a n attempted 
incorporution of territory not authorized to be i ncorpor­
a ted is void . 

In t he case you r ef er to, t here are t vro s pecial 
road diStri cts pr esumably i ncorporated under ~eotion 80 24 
of t he St atutes , but the ter ritory repr esented by such 
dis tri cts was not territory wh i c h could be incorpora ted 
under Section 8024 . 

Bonds iSsued by a special road district which is 
not l egally incorporated would not likely be registered 
nor could they be sold. It would, ther efore , seem unwise 
for such a district t o a ttempt t o vote bonds . 
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CONCLUSIOli 

It ia, therefore, the opinion ot this otfioe that 
territory which comprises only a part ot a city, town or 
Tillage ca nnot be incorporated under the provisions ot 
Section 8024, R.S . Missouri , 1929 . 

Respectfully submitted, 

HlumY H. Kt...Y 
Assistant At torney Genera l 

APPROVED By: 

J .B . TXYL6R 
( .hctiDg) AttorneT General 

HHK:VAL 


