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designated by county court to supervise
or substitute for engineer, road and
bridge funds shall be placed in one
general road fund under Section 7890,
R, S. 1929, but must be apportioned to
the various road districts under
Section 7891, R. 3. 1929,

June 2, 1938,

Clerk, County Court
JMaries County

hir. J. R. N-OSB A
Vienna, llssouri

Dear Sir:

Inis Department is in receipt of your request
for an opinion of bay 28th, which is as follows:

"I am in dire need of a written
opinion in regard to the appor-
tionment of funds collected by the
Collector from the general road
fund,

"Since our Highway Engineer has
been disposed of by a vote of the
people, and there is no road boss
to give bond in each road district
for the handling of the district
money, should the money collected
for road and bridge purpose be
apportioned to the common road
districts or placed 1in one general
road fund to be used at the ¢is-
cretion of the County Court.

Your county having dispensed with the services
of county highway engineer, 1t becomes necessary to resort
to the terms of Section 8020, R. 5. ko, 1929, to determine
how matters relating to roads and bridges shall be governed;
sald section being as follows:

"In all counties in this gtate that
may vote against the county highway
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engineer law in the manner pre-
scribed in section 8019 of this
article, all matters relating to

roads and highways and the ex-
penditures of the public funds thereon
shall be governed by the laws then

in forece in such counties, except

that part of the law pertilning to the
appointment of the county highway engineer,
In all counties wherein the services
of a county highway engineer are dis-
pensed with, as provided by section
8019 of this article, the county sur-
veyor shall be ex officio county high-
way engineer, and, as such, shall per-
form such services pertaining to the
working, improvement, repair snd
malntenance of the roads and hways,
and the building of bridges end culverts
as provided by this article to be done
and performed by the county highway
engineer, or as may be ordered by the
county court; and for his services as
ex officio county highwey engineer he
shall receive such compe nsation as n-i
be allowed by the county court, of no
less than three dollars nor more than
five dollars for each day he may be
actual 1y employed or engaged as such
county highway engineer, 7The county
court may empower the county highway
engineer, or the county surveyor when
acting as county highway engineer, to
employ such assistants as may be
deemed necessary to carry out the
court's orders and at such compensation
as may be fixed by the court, not to
exceed the sum of four dollars per day
for deputy county highway engineer

nor more than three dollars per day for
each other assistant for each day they
may be actually employed."

The construction of the above quoted statute and
the effect of the same 1s construed in the case of Lpurlock
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ve Wallace et al., 204 Mo. ApPppe 674, l. ¢.,677, as follows:

"Section 10572, Revised Statutes
1909, is somewhat ambiguous, as it
provides for an Ex-officio County
Highway Lngineer and defines certain
duties as therein speclally set out
Jor as may be ordered by the county
court, HKeading this section by it~
self, 1t would appear that there 1is
some reason for appellant's conten-
tion, but when the whole section is
read in connectlion with other sections
relating to roads, and highways, we
are Inclined to the construetlion plaged
upon the law by the trial judge., It
appears that the road, highway and
bridge laws were amended in 1909,
practically setting up a new system,
running through which were certain
duties provided for a county highway
engineer. It was provided, however,
in section 10671 that if a ma jority
of those voting on the proposition

at such elcction voted against the
county highway act, then this article
and the provision of the law relating
to the appointment and duties of a
county highway engineer shall not be
enforced in such county. DLouglas
county had voted against the highway
enginner act, therefore any duties of
a county highi:i engineer were dis-
pensed with. n section 108672,
Revised Statutes 1909, it is provided
that all matters relating to roads
and highways, and the expenditure of
public funds thereon shall be govern-
ed by the laws then in force in such
courtles except that part of the law
pertalning to the appointment of the
county highway engineer. The latter
part of this section also throws light,
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as 1t provides that the county court
may empower the county highway engi-
neer or county surveyor to employ
such asslstance as may be deemed
necessary 'to carry out the court's
orders.,"

"The first road and highway law of
hissouri that we find, governing
counties such as louglas, for & county
highway engineer, appears in Session
Acts of 1907, page 40l, Under this
act there was no election given to the
people to determine for themselves
whether there would be & county highway
engineer, This law was amended in the
1509 act, which did give the people of
the county the right to determine for
themselves whether such an officer was
desired. <+he Law of 1807 provided that
the compensation for a highway engineer
would be not less than $300, nor more
than 2000, per year, while the ~mend-
ment of 1908, under sectlion 10872,
permits the county court to make a per
diem charge.

"If the contention made by appellm t
should be upheld, then we must necessarily
hold that to vote under section 10671,

and to thereunder abolish the highway
engineer act, meant simply a change of

the manner and amount of compensation to
be paid to the party acting as highway
engineer, as the appellant 1s contending
that he i1s duty bound to perform exactly
the same service that the highwvay englneer
would have performed even though the
people have voted out this law. Ve cannot
lend sanctlion to this narrow construction,
as 1t would appear that the purpose of
sections 10671 and 108572, Revised Statutes
1909, was to permit the people of a
county to abolish the office of highway
engineer yet to leave 1t possible for the
surveyor to perform the dutles that the
highway engineer would have performed
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had the law not been vofed out'
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Having determined by the above decision that
the county court may order warrants drawn direct to the
road overseers without having them approved by the
county surveyor if the officer of the highway engineer
is abolished, it becomes necessary to consult the statutes
relative to the road and bridge levies,

section 7890, R, 5, Mo, 1929, provides as follows:

"The county courts in the several
counties of this state, having

a population of less than two
hundred and fifty thousand inhab-
itants, at the say term thereof
in each year, shall levy upon all
real and ps rsonal pr operty made
taxable by law a tax of not more
than twenty cents on the one
hundred dollars valuation as a
road tax, which levy shall be
collected and pald into the county
treasury as other revenue, and shall
be placed to the credit of the
'county road and bridge fund.'"

By the provisions of the above statute it 1s plain that

the funds derived thereunder are pald into the county
treasury as other funds of the county, and by the decision
of Spurlock v, Wallace, et al., quoted supra, we are
warranted in the conclusion that the county court can ex-
ercise its own discretion in paying out the funds in this
section. But section 7891, R, S. Mo, 1920, contains some-
what different provisions, The first portion of it permits
the county court to levy not in excess of twenty-five cents
on each one hundred dollars valuation to be used for road
and bridges. The provisos are as follows:

"% & #rrovided, however, that all
that part or portion of sald tax
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which shall arise from and be
collected and paid upon any property
lying and being within any road
district shall be paid into the

county treasury and placed to the
credit of the special road district,
or other road district, from which

it arose, and shall be paid out to

the respective road distriects upon
warrants of the county court, in

favor of the commissioners, treasurer
or overseer of the district, as the
case may be: Frovided, further, that
the part of said speclal road and
bridge tax arising from and paid

upon property not situated in any road
district, speclal or otherwise, shall
be placed to the credlit of the 'county
road and bridge fund' and be used

in the construection and maintenance

of roads, and may, in the discretion
of the county court, be used in improv-
ing or repairing any street in any
incorporated city or village in the
county, if said street shall form a
part of a continuous highway of said
county leading through such city or
village; but no part of saild fund shall
be used to pay the damages incldent
to, or costs of, establishing any
road; # % 4 & %

The phrases, "or other road distriect,” contained
in the first proviso, and "the part of said special road
and bridge tax arising from and pald upon property not
situated in any road district, special or otherwise,” found
in the second proviso, appear to indicate beyond doubt that
it was the intention of the Legislature to have each road
district, special or otherwlse, apportioned its pro rata
part derived from the levy under Section 7891, supra.
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Conclusion,.

Vie are, therefore, of the opinion that under
Section 7891, supra, the road and bridge funds derived
under the le vy should be apportioned to the common road
districts instead of being placed in one general road

fund, the same to be pald out in a like manner as mention-
ed above,

'~ Referring again to Section 7800, it would appear
that Section 7867, R. S, lio. 1929, likewise governs the
disposition of the funds; said section being as follows:

"All taxss derived from the levy
authorized by section 7890, R, S.
1929, are hereby appropriated to

the use of the county court in

each county where levied, to be

used at the discretion of said court
for the construction and maintenance
of roads and bridges located within
the confines of the county highway
system herein provided for as well
as all other roads and bridges in
such county.”

We are, therefore, of the opinion that the funds derived
under the levy of Section 7890, supra, should be pla ced to
the credit of the county road and bridge fund and the county
court can exercise its own discretion En paying out the
funds derived from this section.

Respectfully submitted,

OLLIVER V¥, NOLEN
Agslstant Attorney-General

APPROVED:

J. E. TAYLOR
(Acting) Attorney-General

OWNs: EG



