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SPECIAL ROAD DISTRICTS : Tax may not be levied on property 
subsequent to date of levy. 

"'',; 
FILE 0 

Hon. L• I. Morris 
Prosecuting Attorney 
Lafayette County • 
Lexington. JU ssouri 

!o 
Dear Sir& 

This department wishes to acknowledge your request 
f or an opinion under date of May 25, 1938• wherein you 
state as follows & 

"At the request ot the Lafayette 
County Court and the Assessor your 
opinion is asked in the following 
matter. 

~e Higginsvi1le Special Road 
District of Lafayette County. Missouri , 
is holding a bond election tor tbe 
purpose of raising funds to improve 
the roads within that district . The 
election is to be hel d May 31, 1938. 

It is respectfully requested that you 
inform us whether or not a tax may be 
levied on the property of t his dis­
trict for the current year . The court 
wishes to know whether or not the 
1937 tax can be assessed and levied 
in this district.n 

We assume that the Higginsville Speci al Road District 
of Lafayette County~ Missouri , ia holding a bond election for 
the purpose of raising t\mda to improve the roads w1 thin the 
district under the authority of Section 7961 R. s. Missouri 
1929, which provides in part as follows t 
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"If it shall appear that two-thirds of 
t he voters voting at such election on said 
question shall have voted in favor of the 
issuance of said bonds, the board of 
commissioners of t he special road district, 
or the county court, as t he eaae may be, 
shall order and direct the execution of the 
bonda for and on behalf of such special road 
district or township, and shall provide f or 
the levy and collection of a direct annual 
tax upon all the taxable property in said 
district or township suff icient to provide 
for t he payment of the principal and interest 
of t he bonds so authorised as they respectively 
come due. It shall be the duty of the clerk 
of the board of commissioners on o~ before 
the first day of May in each year, or the 
state auditor immediately thereafter, in 
case the clerk of t he·board of commissioners 
should fail or neglect, on or before the 
first day of Maw of each ye ar, so to do, 
to certify to the county cou~t of the county 
or counties, wherein such road district is 
situa ted, the amount of money that will be 
required during t he next succeeding year to 
pay interest falling due on bonds issued 
and t he principal of bonds maturing during 
such year. On receipt of such certificate 
it shall be the duty of the count.) court, 
or courts, a t the time it makes the levy 
for state, county, school and other taxes, 
to, by order made, levy such a rate of taxation 
upon the taxable property in the road dia­
trict, in such county or counties, as will 
raise the sum of money required f or the 
purposes aforesaid. On such order being 
made it shal.l be the duty of the clerk of the 
county court, or ·courts, to extend such rate 
of taxation upon the tax books , against all of 
t he taxable property in the district in such 
county or counties, and the same shall be 
collected by the collector of the revenue at 
t he time and in the m&n."ler, and by t he s ame 
means as state, county, s chool and other 
taxes are collected. At t he time the county 
court is required to determine and levy the 
rate of ~tion for s tate, county, school 
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and other taxes, to determine, order and 
levy such a rate or taxation upon the 
taxable property in any township in such 
county as may have outstanding banda 
i s sued under this section as will be 
sufficient to pay interest and principal 
.falling due during the next succeeding year . 
It sbail be the duty of the cler k of the 
court to extend upon the tax booka ot the 
county auch rate of taxation upon and 
against all of the taxable property in 
such township, and when so extended the same 
ab&ll be collected by the collector of 
the revenue at the time , in t he manner. 
and by the means that &ate, county, school 
and other taxes are collected. All of the 
laws , rights and remedies ot the state ot 
Missouri .tor the collection of state, 
county, school and other taxes, shall be 
applicable to t he collection of taxea 
herein authorized to be collected." 

The above sta tute provides that the Board of Co~sa1oners 
must on or before t he first day of Jlay in each year, or the State 
Auditor immediately thereafter in case the Board should tail or 
neglect, certify to t he County Court wherein the road district 
is located, the amount of money that will be required during 
t he next succeeding year t o pay the interest and principal on bonds. 

Assuming that the bond. 1ssue obtained the necessary two­
t hirds vote, it might be said. that it would be ~possible tor the 
Board or the Auditor to comply with the mandate of th~ statute 
inasmuch as the election was at a dat e subsequent, viz, Kay 31, 1g:ss. 
As we view t he statute, however, t he s~e is merel y directory for 
the reason that t he date set by the Leg islat ure does not seem 
to be essential as we will more fully ' show duri ng the course at 
this opinion. 

We .find support .tor our view in the rule enunciated by the 
Court i n the case of State ex rel. Hami lton vs. Hannibal. and 
St. J. Railway Company, 113 Mo. 297, 1. c. 308, 21 S. W. 1., thuaa 
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"'When statutes direct certain proceedings 
to be done 1n a certain way or at a certain 
time, and a strict compliance w1 th theae 
provisions of time am form does not appear 
essential to the judicial mind, the proceed­
ings are held valid , t hough the command ot 
the statute is disregarded or disobeyed. • 
In such case the sta tute is said to be 
directo1y. Sedgwick on Construction ot 
Statutory and Constitutional Law, pp. 316, 
317, 318J Dwarria on Statutes, 608-611J 
Beck va. Allen, 58 Miss. 156J Counties va. 
Railroad, 65 Ala. 394J Pond va. Negua, 3 
Jlaas . 230; Williams va·. School District, 21 
Pick • . 75." 

The statute fUrther provides that upon receipt of the 
certificate it is the duty o:f t he County Court at the time 1t 
makes the l evy for state and com1ty purposes to levy upon the 
taxable property in the road districtas will raise the aum of 
money required by reason of the bond issue to improve the roads. 

We must therefore dete~e the date of levy by the county 
court for atate and county purposes . 

Section 9871 R. S. Missouri 1929 (Section 12863 R. s. 
Missouri 1919) provides that the county court a.acertain the 
sum necessary to be raised for county purposes and to fix the 
rate of taxes necessary to raise t he amount neededa 

"As soon as may be at'ter the assessor's 
book of eaeh county ahall be corrected and 
~djusted according to law, the co~y court 
shall ascertain the sum neces sary to be 
raised for county purposes, and fix the 
rate ot taxe8 on the several subjects of 
taxation so as to raise the require~ sum, 
and the same to be entered in pr oper columna 
in the tax book. " 
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Section 9874 R. S. Missouri 1929 (section 12866 R. s. 
Kiasouri 1919) provides that at the Kay Term of each •ear the 
County Court is to appropriate, apportion and subdivide tbe 
revenue in part as followal 

"The county courts of the several counties 
of t h is s~te are hereby authorized and 
empowered, at the ~irst regular term ot 
such court after t he taking effect of this 
chapter, and at the May term every year 
thereafter, to appropriate, apportion and 
subdivide all the revenues collected, and 
to be co~lected, and moneys received and 
to be r eceived, in the various counties 
in the state, for county purposea , ~ * *" 

In the case of s tate vs. St.Louis San Franc i s co Railway 
Company, 300 s .w. 2'74, 1. e. 'Z/6, the Supreme Court in construing 
t he above statutes determined that the levy by the County 
Court must be made at or before the !lay Term of Court, and saidz 

"Although the statute does not specifically 
provide that the county court s hall make 
the levy of taxes for county purposes at 
any particular time , such time is quite 11r.rl. ted 
perforce of other provisions. Section 12863, 
R. s . 1919, requires the eount7 court to 
dete~e the sum necesoary to be raised 
~or county purposes and to fix the rate 
necessary to raise that amount as soon as 
may be aft er t he assessor 's books shall be 
corrected and adjusted according to law. 
This mus t be at or be~ore the Kay ter. 
of each year, because , at that term, the 
county court is authorized and empowered 
to appro priate , apportion, and subdivide 
all o~ t he revenu~s coll ected and to be 
collected, etc. Section 12866 R. S. 1919. 
The legislative intent that tne levy 
should be made at or before the May term 
is t hus quite manifest. State ex rel. 
Wabash Railroad Co., supra, loc. cit. 141 
(158 s .w. en). • 
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Section 9746 R. S. Missouri 19291 provides that property 
held June lat is liable for taxess 

"Every person owni ng or holding propertJ 
on the f irs t day of June , including all 
aueh property purchased on that day, ahal1 
be liable f or taxes thereon for the 
ensu i ng year.• 

The Court in t he railway oaae supra, in holding that the 
levy to be made for county purposes at the Hay Ten1 of Court 
is governed by the l ast •saes~ent, which in t hi s case would 
be June 1, 1937, sa1dc 

"Thus the county court is at least au-
t hor! zed and empowered to make the levy 
for county purposes at its May term and, 
in .fixing the rate of au ch levy, the court 
is-governed by the l est assessment, which 
means the last . assessment comple ted at the 
tbte such levy is made. It can mean nothing 
else. · It the aaaesSlllent for the current 
year is completed at the time the levy is 
made , well and g ood . That aaaeaament can 
be used a.s the measuring rod to ascertain 
the rate which can legally be levied. It 
the assessment for the current year is not 
complete at t hat time, then the completed 
assessment for the previ ous year must 
be uaed." 

The levy must therefore be made at or before the May Term 
of the County Oourt, baaed on the last assessment. 

we have found only one Missouri case, City of Westport 
vs. KcGee, 128 Ko. 152, which is 1n point 1n holding that property 
is not taxable for the current year if brought in a.fter taxes · 
have been l evied. The Court eaidl 
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"A lien is g iven for ~cipal taxes, but 
there ia nothing in the statute that 
j ustifies the claim that the lien for the 
city taxes r el at es to the date ot the 
county assessment. On tae contrary the 
city council must b y. ordinance establish 
the rate ot taxes upon the countyasaesament. 
and there is no lien until the tax 1a levied 
and extended by the city council on ita 
tax book. The question here is, were t hese 
lands within the corporate limits when the 
tax was levied. It they were, they are 
subject to city taxation. If lands are 
brought into the city after taxes have been 
levied upon the property ot the city, the 
lands subse quently bro~ht in are not sub­
ject to that levy.* * * 

Assuming that the bond issue has carried and the County 
Court has not yet adjourned ita Kay Ter.m. then it t he Board 
certif ies to the County Court during said term the amount ot 
money that will be required. we are of the opini on that th e 
County Court may yet and during the Kay Term make its o·rder 
leTying the tax on the property ot the District tor the current 
year baaed on the 1937 assessment. 

RespectfUlly submitted, 

KAX WASSERlfAH• 
Assistant Attorne7 General 

APPROVED I 

J. E . 'l'AYLOR 
(Acting) Attorney General 
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