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SCHOOL FUND MORTGAGE: 
SAIES OF FOTIECLOSUh.!~ : 

\ 

Sales under forecl osure of sChool 
fund mortgages can only be had on 
some day dur ing the t erm of the 
circuit court . 

March 22, 1 938 

Mr. L. I . Morris, 
Prose cuting Attorney , 
Lafayette County 
Lexington, Mi. ssouri. 

Dear Sir: 

This is to aoknOflledge receipt of yours of March 19, 
1938 , r equesting an off ici al op~ion from this department 
which is as follows: 

• It is respect:f'ul.ly requested tha t your 
office supply me wl th an opini on based 
on t h e following set of facts r eferring 
t o Revised Statutes of Missouri , 1929 , 
Sections 9252 and 9254. 

John J. Price, County Clerk, Lafayette 
County, Missouri, Wi shes an opinion on 
the quest ion of the necessity of hol ding 
foreclosuDe sales under a chool tund 
mortgages during at erm of the circuit 
court of the oounty., Under tlle above 
sections he wishes an opinion w.hethor 
or not such f oreclosure s a l G can be 
hel d at a t ime when the circuit court 
is not in s ession. • 

Section 9252 R.s. Mo. 1929 provides for t he form of 
sahool fund mortgage and the l egal notice is necessary for 
f oreclosure of school fund mortgages and is as f ollows: 

"Form of mortgage--notice of sale-­
fee s , how paid.--Every mortgage t aken 
under t he provisions of t his chapt e r 
shall be in the ordinary form of a 
conveyan ce in fee , Shall recite the 
bond, and shall contai n a corxli:t l on 
that if default Shall be made in pay­
ment of principal or interest, or 
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any part thereof, at the t ime when 
t hey shall severally become due and 
payab l e , accordi ng to t he tenor and 
effect of the bond re ci ted, the 
sheriff of t he county may_, upon g1 v­
ing twenty days' notice of the time 
and place of sale, by publication in 
some newspaper published 1 'l'l the county , 
it' the re be one publi shed, · and if not, 
by at least six wri tten or printed 
handbills, put up in di f ferent publi c 
pl a ces in the oounty, withou t suit on 
the mortgage , proceed and sell t he 
mortgaged premises, or any part there -
of, to satisfy the principal and interest, 
and make an absolute conveyance thereof, 
Ln fee, to the purchaser, which shall be 
as eff ectual to all intents and purposes 
as if su ch sale and conveyance we:re made 
by virtue of a judgment of a court of 
competent juri sdi ction foreclosing the 
mortgage . In all cases of loan of school 
funds in the vario · counties, the expense 
of drawing and preparing securities t here­
for, and of acknowledging and. recording 
mortgages, including the t'ees or all 
officers for the filing, certifying or 
recording s~eh mortgages apd other se­
curities, shall be paid by t he borrowers 
respectively." 

When the county court dete:nni nes t hat it is ne-cessary 
to sell lands under foreclosure which have been mortgaged for 
school funds, it proceeds by virtue of the provisions of 
Section 9254 R. S. Mo . 1 929, whi ch is as follows: 

"County court may make order of s ale, 
When.--Whenever the principal and 
interest, or any part t hereof, secured 
by mortgage containing a power to sell, 
shall become due and payable , the county 
court may make an order to the sheriff, 
reciting th e d ebt and interest to be 
rece1 ved, a nd commanding him to levy the 
s ame, w th eosts, upon the propert y con­
veyed by said mortgage, wbi ch shall be 
described as in the mortgage; and a copy 
of such order, cUy certified, being de;. 
livered to t he sheriff, shall have the 
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effect of a fieri facias on a judg­
ment of foreclosu re by the circuit 
cou rt, and ahall be proceeded w1. th 
a ccordingly.• . 

The forego1n0 section provides th~ t a certified oopy of the 
order of the county court directed to the sheriff to sell 
the mortga_ged l anda aha11 have the eff ect of a fieri facias 
on a judgment of foreclosure by the circuit crurt a nd shall 
be proceeded wi th accordingly. Section 1198 R. S . flo. 1929 
wbi ch seta out the procedure to be to llowed by the sheriff 
in selling real estate under executions, ia aa followsz 

•sheriff in selling r eal estate shall 
proceed how-- notice to be g iven--sales , 
where made.-When real estate shall be 
taken in execution by an officer, it 
ahal.l be his dut y to expose the same 
to sale at the courthouse door, on some 
day during t he term of the circuit court 
of the county where the same ia situated, 
havi ng previously g i ven tw~nty daya' 
notice of the t i me and pl a ce of a ale , 
and what real e sta te ia to be sold and 
where situated, by advertisement 1n 
some newspaper printed in the county 
which may be designated by the plaintiff 
or his attorney of record, if there be 
one regularly publiShed, weekly or daily, 
and it not, by at least six printed or 
wr1 t ten handbUls, signed by such sheriff, 
and put up in public pla ces in dif f erent 
parts of the county; and the printer 's 
tee t or such advertisement shall be taxed 
and pa~ as other coets1• * * * * * * ~ 

• 

I.f the certified copy of the order of the county court 
f or the sale und4tr foreclosure of the lands under the school 
fund mortgage has the effect of a fieri taciaa on a judgment 
of roreclosure by the ciroui t court and the proceedi ngs for 
such s ale are in accord w1 th circuit court proceedings on 
judgments, then it would s eem that the sheriff shall f ollow 
the proceedings set out in said Section 1198• supra, that ia, 
sell the land on some da~ during the term of the circuit cou rt . 

In the ca se or Mc Clurg v. Dollarhide, 51 Ko . 347, l.c. 
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349, the court had under consideration Section 30- Laws of 
1855, page 1425, wtd cb section is almost identica l t o Section 
9254 R. S . Mo . 1929 , and there t he court said: 

"~ * * * Section 30 , same page, pro­
vides for t he f ore closure of a Mort­
gage, before the County Court, and 
provides that a oopy of the order# 
foreclosing the Mortgage,. ahall have 
the same eff ect a s a fieri facias on a 
judgment of foreclosure in the Circuit 
Col)rt, and shall 'be proceeded on accord-
ingly by the Sheriff." * * * * * * * * 

And on pege 350 of t he same case in s{?eaking of the 
provis ions of said Section 30, Laws of 1855 (now Section 9254 
R.s. Mo. 1929) t he court aai dl 

"The othe r execu tions, authorized to 
be issued from the County CoUJ!'t , have 
thf force and effect and must be pro­
ce eded on in like manner, as executions 
issued by the Circu it Court. It 18 8 0 
well known that l and s cannot be sold 
on executione except duri ng the sessions 
of the Circuit Court, that a notice to 
sell at a County Cou rt wru ld be wholly 
disregarded, and a sale under such 
not1. oe might be ruinous to all parties 
for want of bidders. "* * * * * * * * 

In the ca se of Grant v. Huston, 105 Mo . 9? , l.c. 101, 
the court,1n d1Bcussing s a id Section 30, page 1425, R.S. Lio . 
1855, n ow Section 9254 R.s. Mo. 1929, s aid: 

"It is agreed t h e re was no court in 
session at the date of the s ale . 
Where the coun1J court by virtue of 
section 30, p age 1425, Revised Statutes 
1855, orders the sheriff to aell the 
mortgaged premises, he should make the 
s ale du ring a session of the circuit 
court, and !t has b een he-ld that a 
aale not thus made under such an order 
1s void. McClurg v . Dollarh.td e, 51 
Mo . 347; Wilcoxon v . Osborn, 77 Ko . 
622-632. "* * * * * * * * * * * * * 
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In our researCh on the foregoing points , we fail to 
find where the courts ba ve changed the above rulings. 

C ~CLUSION 

By virtue of t he provisions of the foregoing stat utes, 
and of the cases ·cited, supra, this off ice is of the opinion 
t hat the Sheriff can only sell l ands under foreclosure of 
school fund mortgages on s ome day during the term of the 
circuit court of t he eot.;nty in which such lands are located. 

RespectfU1ly submitted, 

TYRE W. BURTON 
Assi stant Attorney General 

A1)PHOVED: 

J. E. TAYLOR 
(Acti ng ) Attorney General 
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