
'l•A.XATION: 
SCHOOLS -

( 

( 1) How -:..olleck>r may be relieved of illega-l ta~es on his b<Joks. 
(2) Money illegal l y coll ected for one dist rict can not be 

credited to district where it rightfully belongs, but ~ust 
be credited as indicated. 

(3) Error ~n extens~on or school tax may be corrected in sup-
plemental tax book. 

(4) Taxpayer not entitled to credit for what he paid by reason 
iB~'gt!¥ea~!~a££~~~~~g.the same was credited to district 

(5) Tax so col lected can not be refunded. 

\ , 
December 3 , 1938 ·- ·-· ··-- --~ 

Honorabl e Alfred } . Uoeller 
Prosecuting Att orney 
Ste• Genevieve County 
St e . Genevieve , 1i ssouri 

l.Jeur ~ir : 

This will acknowl edge receipt of your letter of November 
1 6 , 1938 requesting an opinion as follows: 

"In 1 935 t he City of Ste . Genevieve by an 
e l ection extended its limits to include 
cons i derabl e additional territ ory. On 
the 1 937 and 1938 County Tax Rooks the 
tax payers i n t h i s extended area were 
assessed as being 1n the School District 
of the City of St e . Genevieve and the 
s chool taxes were f igur d on the r ate 
levied by the School District of the Gity 
of St e . Genevieve . Last l'teek t he Circui t 
Court i n this County declared t he s o.id 
City Extension e lection hel d in 1935 to 
be invalid. Now t hese ·tax payers vi.no 
were i n the extended area are coming to 
the County Collector and of fering to 
pay their 1937 and 1938 School Taxes 
provided they are figured at the rate 
in force in the rural di stricts to which 
they formerly bel onged. The County Col­
lector is charged up with these taxes 
according to the hi gher rate i n f orce 
i n the City School District and what we 
desi re to know is just what procedw e 
s hould be gone through s o that the Col­
lector's Tax Books and Tax Bi lls can be 
changed so that they will chow the amount 
due by these tax p~yers acc ording to the 
rate in force in the rural dist rict i nto 
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which they go by reason of the extension 
being held invalid . 

"Some of t hese tax payers during the year 
1937 paid their taxes including the school 
tax levied according to the rate in the 
City School Listrict and the Col lector 
desires to know whether these people who 
actually paid t heir taxes have any re­
course on ~ for the difference between 
what they pe.id and what thel woul.d have 
paid in the other district. 

Your letter , a s we see it , preconts th~ f ollowing 
questions: 

(1) B7 what method may t;he tax r ecords of the Collector 
be corr ected 1n order that the Collector will not stand charged 
with the taxes on the property in the extension area, in the 
City School District? 

(2 ) Hmv mo.y t hose who were erroneously taxed in the 
City School District be reached so that they will pay the 
proper tax in the Rural School District , and may t hat whi ch 
was erroneously paid for taxes in the city district be 
trans.ferred or credited for the taxpayer tot ho rural district? 

(3) May the taxpayers who pa,id taxes in the City School 
District , and whose property is situated in the areas arfected 
by tl~ city l~ts extension invalidation, recover the amount 
of tax wrongfully col lected from them? 

You do not inform us whether the terri tory a.f.fected by 
the extension ordinance complied with the provisions of 
Section 9344 R. s . Mo . i 929 and voted to join the city s chool 
district as is authorized after the city l~ts were extended . 
However , this does not af.foct thia opinion because 1n either 
event - the failure to comply with statute, or the invalidity 
of the extension e lection - the area anne~d to the city was 
not and is not a part of the city school district. 

We assume that the area affected by the extension e l ection 
did not join the city school district under the provisi ons of 
Section 9342 R. s. Mo . 1929 by voting to do so, as authorized, 

-
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notwithstanding the extension election. It the area aff ected 
joined the city district under this statute it is still a 
part thereof' , becauae a city limits extension e lection 1a 
not a necessary prerequisite under this law for a rural 
area to join the city s chool district. 

We shall consider questio~ one and two first, and, 
before any attempt at a disposition can be made, it is 
necessar y to determine whether under these circumstances 
the taxes assessed on the property ~ the extension area 
amounts to erroneoua assessment or erroneous taxation. 

In State ex rel v . Brown 172 Mo. 374 a very s~lar 
question was involved. In that ease the curator ot a minor 
was assessed for school taxes on his ward's property by the 
assessor in District No. 2, it being the proper dist rict. 
The county clerk i ri ma.ld.ng up the • school tax book" extended 
said assessment in District No. 4 and delivered said tax 
book to the collector. The curator brought a mandamus suit 
to compel the collector to accept his t ender of the rightful 
amount ot tax due (there was a dif:f'erent rate in District 
No. 2 than in No. 4, as here) and credit said pa,ment ten­
dered to District Mo . 2 as if' the aasessment had been ex­
tended by the clerk i n the right district. The court held 
that mandamus would not lie for the reason the collector 
could only accept a~ taxes as were extended by the clerk 
on the tax book and no extension had been made on said 
assessment in District N~ . 2. 

In. the disposition of this case the Supreme Court 
quoted with approval fran the trial court's written opinion, 
as follows (l . c. 380)z 

"The assessor is not required or authorized 
to determine the school district of a tax­
payer; the 'assessor's book' which he makes 
up - legally made up - contains no such 
informati0n. The assessor has to do with 
no particular tax, but his duty ended when 
he has ascertained and listed all the tax­
able real and personal property in his 
county, * * *" • 

The opinion then points out when the wrong f irst arose, that 
ia, when the county clerk extended the tax, and said: 



Hon. Alfr ed 1 • Moeller December 3 , 1938 
I' r 

"·~ -:!- * in this case ·the re was no erron­
eous assessment complained of, it is 
simpl y an erroneous taxation alleged . 
If pl a intif f is taxed in the wrong 
district or Vll:'ong county then it 1 s 
illegal and ita collect ion ean not ~e 
enforced. " 

11.pplying what i s s a i d in the Brown case to the instant 
question it is clear "it is simply erroneous taxat ion" 
about which those i n tho extens ion area now complain . 

Now f ollows the ~eason why t his distinction is import­
ant . In School District Ho . 46 v . Stewartville School 
District 110 s. \ . (2d) 399 ( ~o . App. ) it i s held that county 
courts have no juri sdicti on to correct . atters of erron-
eous taxation. The court eite(i sect1ona 9808 , 9980 H. s . 
Mo . 1929 and Section 9946 Laws 1933 p . 424 and hel d that 
aa1d s ections confer on the county courts authority only 
to correct erroneous aasessm~nts , not erroneous taxat ion. 
The court s a id (l . c . 403 ): 

"There is no constituti onal or statutory 
authority giving jurisdiction to county 
courts in matters of err oneous taxation. " 

Thu s , thero seems to be no way f or the collector ' s tax 
books to be cor1ected. However, those who wer e fortunate 
not to havo paid the er1oneous taxes i n the city s chool 
district , are not l i able ther efor because 1n the Brown caae 
it is s o hel d (see quotation supra ) . And thos e who have 
paid said e~roneous taxes are not r e lieved frampaying them 
i n the rural d istrict . In the Brown case , it io said ( l . c . 
380 ) I 

"T.he pa yment of an illegal tax by 
h1m {the curator) woul d not r elieve 
him from the payment of a tax where 
it legal ly bel ongs ; * ·:t- * ". 

Sections 9264, 9265 H • .;:, • Mo . 1929 make it the duty of 
county collectors to collect all current school taxes , placed 
on the general tax books by the county cl erk, and in return­
ing the del inquent l and list t o r eturn therewith all l and 
school taxes r emaining unpai d . Both cur1~nt and delinquent 
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school taxes are to be collected 1n the s ame manner as 
current and delinquent stat e and c ounty taxes . 

In the Brown case the c ourt in speaking of the duty 
of the col lector t o col l ect the [. e taxes said (l.c . 3 P..O): 

"* -.~ ·~ under the au thor i t y of the 
'school tax book ' certif i ed t o the 
col lector, he is bound• in the dis­
charge of hiS auties , to proceed and 
act in accordance with i ts com. ands . " 

The collector b e ing bound to proceed 1n accordance with 
the " school tax book" • i t is his duty t o proceed to , at 
least , attempt to colle c t all taxes ext ended ther eon , be ­
cause that is i t s command, even though i t i s a f ore gone 
conclusion t hat payment of these taxes i n the city school 
dist rict can not be enforced . \fuen a court pf competent 
jurisdiction declares sai d tax to be illegal, then of course 
the collector woul d no l onger be charged therewith. 

Another way which the discharge of the col l ector might 
be effected, if equity can be invoked to avoid a multiplici ty 
of suits. i s for the taxpayers to seek t o restrain t he col­
lection of the i l legal taxe s by injunction . 

In ·Michae l v . City of st . Louis 112 Lo . 610 a number 
of property owners brought an injunction suit t o enjoin the 
col l ec t i on of certain assessments for benef its to the pro­
perty of plaintiff s for opening a s treet . The c ourt hel d 
that such action would lie and stated as follows (l . c . 619)& 

" '"'~L'he only communi t 1 among them (the 
plaintiff t axpayers ) i s in the que stion 
at i ssue t o be decided by the court; 
i n the mere external fact t hat a l l 
t heir r emedial rights arose at the same 
time , from the same wrongful act, are 
of the s ame kind- invol ve simil ar ques­
tions of fact , and depend upon the same 
questions of l nw. ' 1 Paneroy on Equit y 
Jurisprudence (2~. ) Sec . 260 . Such 
a community of inter est in the questions 



non . Alfred F. Moeller - 6- December 3, 1938 

to be decided is now generally hel d 
to be suf£1cient to call f or the exer­
cise of equitabl e jurisdiction t o pre­
vent a multiplicity of suits i n this 
clas s of cases , and to this doctrine 
we now agree . " 

In the inst ant case it is cl ear that a community of i n­
terest exists among t he taxpayers in the ext ension area, 
because t he ir rights arose at the same time fran the same 
wrongful act , are o. the sa~e kind involving identic~l 
questions of fact ~~d depending on the i dentical questions 
of law - these being the extension e lection and the dec­
laration by tho circuit court t hat t he same was invalid. 

When a court of compet~nt jurisdiction enjoins the 
col lec t i on of said school taxes then of courae the col lector 
c ould no longer be charged t herewith. 

These are our sugr estions on how the collector may 
relieve h imself of the illegal tax~s with which he stands 
charged . 

Continuing the aoc ond question: \/hat should be dor1e ill 
or der to effec~te the collection and payment of the tax$a 
rightfully due the rural school district from the taxpayers 
(both those who pai d the 1J.leg"-l tax and those who did n ot) 
in the extension area? 

In the Brown case, it is settled that the col l ector can 
do nothing on thiG point . It is said there (l.c . 381 ) : 

"The facts as disc losed in this case 
show that the county c lerk extended the 
taxes t o the r~spective school dis t ricts; 
whether his ac t ion uas in pursuance or 
the provisions of the s tatute, 1llhe ther 
l egal or illegal~ the collector was 
not answerable for the acts of the clerk. 
After the tax pooks were ad jus ted and t 
t1~nod over to the col l ector , he had 
but one duty to perfor.o; that was t o 
col l ect t he taxes and apPi£ them ~ .!!!­
dicated l?.I t he ~ b ook . eCOI'lecto:r 
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has no power over the tax books , M. 
is not authorized by any statute that 
lii:e--se'en brought t o the attention 
of this court, 12, alter ££, change ~ 

. ~ book§ .!1 pleyure." 

This case anawera that part of questi on two concerning 
whether the taxes erroneously paid 1n the city district can 
be transferred or credited for the taxpayer in the rural 
district because it ia h eld the collector must collect the 
taxea •and apply them as indicated by the tax book.• Alao 
neither can the co~lector chAnge said booka to show the 
extension of t hese taxes in the rural district. 

The "illegal actionu (though unintentional) of the 
county c lerk r esulted in the taxea on the property in the 
extension area bein§ extended to the wrong aohool dist rict. 
We aay, advisedly, illega l action" because the clerk is 
presumed to know the law and thus know that the extension 
election was i nvalid. 

In the Brown case it is further said (l.c . 381 ): 

"If the county clerk had no right or 
authority t o aas i gn the * * (taxpayer) 
to district No •. 4 (the wr·ong district), 
and aaseaa a tax against h~ according 
t o the rate fi~ed by s aid district, 
then such taxation is stmply illegal 
and void.• 

The co nty clerk in the inst ant case had no right to aasign 
these taxpayers to the city district and such ass i gnment being 
absolutely vo~d, legally it atands as if the clerk had taken 
no action and made no aas ignment or extens ion of aa i d taxes. 

Section 98 78 R. s . Mo. 1929 providea as f ollowa1 

• when t or any cauae there baa been a 
failure to levy the state , county. school 
or other taxes, or any portion thereof, 
or to extend and authenticate the same 
?Or-rhe uae or-the collector, or to make 
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out and deliver to the collector a 
proper tax book for . the ~ollection of 
t he smne, as required by law, 1n any 
county for any year o~ years, the 
clerk of the county court of such 
county- f or the time being, when so re­
quired for such state taxes !J7 the 
state auditor, and for such county, 
school or other taxes by the county 
court, shall make a supplemental tax 
book for such year or years. * * * " 

This section then provides the manner 1n which this suppl e ­
mental tax book is to be made ana has a proviso attached 
as f ollows l 

"Provided, that whenever such taxes or 
any portion of them shall have been 
paid upon defective or illegal tax books , 
the amounts so paid shall not be charged 
in such suppl emental tax books , and when 
any such taxes have been paid 1n full 
upon any propert,-, the same, with the 
description o£ s aid property and the name 
of the owner t hereof shall be omitted from 
such supp l emental tax book." 

This seetion fUrnishes ample authority for the county 
clerk, 1n a supplemental book, to extend the taxes on the 
property in the area atf eeted by the extension ordinance in 
the rural school dis t rict where it righttully belongs. The 
proviso furnishes no relief to those who paid the tax in the 
city school dist rict either i n pa r t or in full. We construe 
it t o mean that the exception provided applies when the tax 
paid on defective tax bookB was in fact credited to the sub­
division actually entitl ed to the sama, because any other 
construction will result 1n the rural school district losing 
a portion of its revenue for the years in question and operate 
t o excuse those who paid the city district tax from pa'Yirul: 
the tax t o whom it really belongs - the rural district: It 
was these parties own wrong whi ch causes them this loss. 
They are presumed to know the law a.nd know the extension 
election was 1nv-11d . The payment of an illegal tax does not 
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relieve one from the payment or a tax where it actually be­
longs. and the coll ector muat apply the illegal tax collected 
by him aa indicated by the tax book, that is. to the city 
school diatrict (aee quotation Brown eaee , supra) . 

The third question i s answered by the atatu tea. 'l'hoae 
taxpayers. ~ the a1'f ected area, who paid the illegal tax 
in the city school district , are not entitled to have s aid 
&~munta rerunded them at this time. The proviaion ot Section 
9981 n. s. Mo. 1929 prevents such a ret\md except under cer­
ta.in circumst ances ,. which do not enat here . 'lheae cond1t1ona 
are l That the levy shall have been declared illegal by tbt 
Supreme Court ot Mi ssouri and that the money illegally collected 
is still in the county treaaury o:r within the control of the 
county c ourt . 

CONCLUSIOB 

Therefore • it is the opinion ot th1a department that: 
The collector may only be relieved of the illegal taxea 
charged to hllll on b.1a book when a court of competent juris­
diction declares aai.d tax to be illega1 either 1n a direct 
auit to enforce Qollect1on or aaid taxes or by the tax­
pa;yera enjo_ining the collector from doing &OJ that the 
money illegall y collected f or the city district can not 
be credited to t he rural district, but muat be applied to 
the city acho~l d1atrictJ that by preparing a supplemental 
tax book thes e properties may be extended in tbe right 
school d1atr1ct andJ that the tax collected .for the city 
school district can not be refunded to thoae who paid s aid 
illegal city school taxe~ at this ttme. 

APPROVED : 

J. E. TAYLOR 
(Acting) Attorney General 
LLB :RT 

RespectfUlly submitted. 

TmE W. BURTON 
Aasiatant Attorney General 


