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LOTTERY: The pl an "Sho- Bonus" is a l ottery. 

SHO* BONUS : A lottery. 

February 23, 1938 

Hon. Fr anklin Miller 
Circuit Attorney 
City of St . Louis 
f{uni cipal Courts Bui lding 
St .Louis , Mi s souri 

Dear Sir: 

We have your request of February 15 , 1938 , f or an 
opi n ion with reference to the legality of the u se of a scheme 
or pl an known as "ShO- Bonus, Inc ." we have care fully eXW'lined 
the stat ement a t t ached to your l e tter with refer ence to t he 
pl an of oper a t ·ion. The plan proposes to distribute weekly 
9r i zes up to Five hundred dollars in money t o persons submit ting 
correct answers to a l ist of three questions. From your letter 
i t a ppear s t ha t the elements of prize and conside.ration are 
conceded to be present in t his contest , and that the sole question 
is whet her or not t he e l ement of chance is suffi c ient l y present 
in or c er t o c onst i t ute t he cont e st a lottery. 

There appears t o be no rule or yardstick by wh ich the 
correct a nswers t o the questions submitted are to be determined 
by the Judges. The sel e ction of t he corr ect anawera i s l eft to 
the uncontrol l ed discretion of t 1le donor or t he prize, or a 
committee selected f or that purpose . 

Commenting upon t h is >hase of lott eries, we f ind the 
f ollow! g statement in 45 Harvard Law Review, page 1212: 

"It i s somewhat surpri sing to find a 
fa i rly l arge number of decisions involving 
t he award of prizes in the uncontrolled 
discr etion of a judge . Al l of t hem ahree 
t ha t the contest is a lottery . " 



Bon. Franklin tliller - 2- February 23, 1938 

In Commonwealth vs . Plissner (1936) , 4 N. E. ( 2nd) 241, 
the Supreme Court of Massachusetts hel d a grabbing machi ne 
pl ayed by the skill of the operator was a lottery . In the 
approved char ge of the trial court we find t he f ollowing, 1. c. 
2451 

"Tl~t means that it is not necessary that 
a game .should be a lottery because chance 
shoul d predominate or that ski ll shou1u 
predominate . As you will hear me say later, 
if there is chance a s an ef'feoti ve and 
active cause in the game , even though skill 
we will say might be ninety per cent and 
chance the rest the game is still a lottery . 
* * *Assume* * *that by nature or by 
experience, or by both, a player should 
come to have and be able t o exercise the 
very gr eat est degree of sldl l which the 
construction of that machine permi ts to 
be used, and that he .actually exerci ses 
that skill to the extreme limit requi red in 
order to win, required pos sible in order 
to win* .;f- *then ask yourselves this 
question·n· if- *does there still remain before 
the pl ayer can succeed, lat. Any opport~ty 
f or the ta.ldng effect of one or more forces 
over which by reason of the construction of 
the mach ine the pl ayer can have no possible 
control?·}!- * *2nd. A sure and certain 
possibility that such uncontrollable forces , 
will take effect at each and every operation 
of the machine by reason of the nature and 
construction of the mechanism?* * *3r d . A 
certainty that if those uncontrollab~e 
f orces do take ef fect the pl ayer wil l be 
unable to wi n his pr ize?" 



Hon. Franklin Ulller - 3- February 23, 1938 

Recently the Supreme Court 1n State vs . Globe Democrat 
Publishing Company, 110 S. TI . (2) 705, .in an opinion by blli son 
speaking f or the entire Court, 1. c . 713, saidz 

"Hence a contest may be a lottery even 
t hough sklll, judgment , or r~s6arch 
enter t hereinto in some degree, if .chance 
l n a larger degree determine the result." 

The mere fact that t his contest calls for the correct 
answer to the question propounded does not relieve it ot Its 
lottery characteristics. The contest is open to all persons 
ten years of age or over. It therefore is an unequal contest, 
and would be a mere matter of chance for a ten year old chlld 
in submitting correct answers to win over the answers which may 
have been submitted by a highly educated person. In the Globe 
Democrat case supra, thls situation was connnented upon, 1. c. 
718, as follows z 

"Obviously, i f some abstruse problem 
comparable to the ~instein theory were 
submit ted to the general public ina prize 
contest on the representation that no 
special training or education woul d be 
required to sol ve it, the contention cou1d 
not be made , aft er contestants bad been 
induced to part with their entrance money, 
that th~ element of chance was absent 
because there were a few persons in the 
world who possessed t he learning necessary 
to understand it." 

The plan "Sho- Bonus" is so obviousl y a lottery that we 
will not C<mli~Ient upon the many phrases therein . As t .Y pical of 
t he plan we call attention to Rul e No . 6 to be observed by the 
judges 1n a Sho- Bonus contest: 

"All other qualifications being equal the 
judges will cons ider time at which card 
i s deposi ted in Box of Sho- Bonus as an 
element; that is proximity to ten o ' clock 
a . m. , noon, three o'clock p .m. and eight 
o'clock p . m. " 



Ron. Franklin Miller - 4- February 23, 1938 

A time e l ement similar to t h is was condemned as an 
element of a lottery in St ate ex rel. Home Pl anners vs . llughes , 
299 Mo. 529 . 

CONCLUSION 

It i s therefore the opinion of t h is office that "Sho­
Bonus" as outlined in your letter and the written memoranda& 
attached thereto, constitut es a lottery in violation of Section 
4314 R. s. Missouri 1929. 

APPROVED s 

J . E . TAYLOR 
(Acting ) Attorney General 

FERUlM 

Respectfully submitted , 

FRA NKLIH ,. • r:~· AGAN, 
Assistant Attorney General 


