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TAXATION: - Failure of Board of Aldermen and City Collector tv follow 

statute pertaining to accounting between board and col­
lector does not affect validity of city t ax. 

May 26 , 1938 

FILED 

Wll'. L.E . Merrill 
.b.ttorney at Law 
Brunswiok, Missouri 

~ I 
.iJear Sir: 

This will acknowledge receipt of your letter ot 
May 14, 1938, on behalf ot the Board of hlderu.n ot Brunswick 
in ~ni ch you request an opinion on the following: 

~It a collector or a city of the fourth 
class , fails to make a delinquent tax 
list annually, as required by 3t a tute, 
but does make one upon his retirement 
from off ice covering a period ot seT-
eral yea.ra, will the fact tba t he 
f ailed to make a list annually make the 
back taxes un- collectible?• 

The delinquent tax lists you re.t'er to are those 
lists set out in Section 6996, R.S . Missouri, 1929, and 
termed us the ttland and lot delinquent list• and the ttper­
sonal delinquent list" . The duties _ot the city collector 
and the board ot alderman in connection with these lists 
are set out in ~ection 6996, supra, as follows: 

"It shall be the duty of the board ot 
alderman to require the collector, an­
nually, on the first meetiq ot the 
board ot alderu.n i n April ot eaoh year , 
or as soon thereafter as may be , to make 
out, under oath, lists ot delinquent 
t axes remaining due and unoolleote4 tor 
each year, to be known as t he 'land aD4 
lot delinquent list' a.nd the 'personal 
deli.nquent list' • It shall be the duty 
ot the board ot alderMn, at the met­
iDS a t mioh said delinquent list shall 
be returned , or as soon as may be 
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thereat'ter • to caret'ull7 examine the 
saa.; and it it shall appear that 
a ll property a nd taxes contained in 
s aid li•ts a r e properl7 returned as 
delinquent. the bdard ot a lder.a.n 
s hall appro•e the same and cause a 
record thereof to be entered on the 
Jourual, a nd cause the amount thereof 
to be credit•d t ,J tbe account ot tile 
~i t:y collector. The board ot alder­
lD8n shall cause the lancl and lot de­
linque~t list a nd the pereonal de­
linquent list to be returned to the 
city collector. 'Wbo shall be che rged 
therewith, a nd who shall proceed to 
collect the 88ll8 • in the s~ maDner 
an4 under the sa. regula tioDS as 
are or may be prortded b:y law f or the 
~oLtect1on ot delinquent lista ot 
r e a l aDd personal taxes tor s t a te and 
county purposea.ft 

Section 616~5, R.S . Missouri• 1929, prortdes the 
maDD8r in whioa the city collector shall eDtoroe tbe pay­
meat ot the delinquent t axes mentioae4 i n 3ectioa 6996. 
supra. This section reads as tollowa: 

-tJpon the f irst day ot l&nWU'J ot 
eaCh )'ear all unpaid city tau• shal.l 
beooma delinquen'• a D4 tb8 t axes upon 
rea l proper'J are bereb7 made a lien 
thereon. The enforcement ot a ll 
taxes authorized b:y this artiole shall 
be made in the SaJ118 maDDer a.D4 UDder 
the swu l"ul8a and repl.e.tleu as are 
or may be pro•14e4 by law tor the 
collection and entoroe .. at ot the 
pa1JD8nt ot state and ooUAty taxes . 
inolud1Dg the seizure and sal8 ot 
goods and chattels. both before an4 
at"'ter said taxes shall beoo• 4el1n­
quent: Prortded, tba t all sui ta tor 
the collection at city taxes shall be 
brought in the D8Jil8 ot the state,. at 
the relation aDd to the use ot the 
city col~eotor." 

--
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~.e are aseWiliD8 that these taxes were properly aa­
sessed (Section 69~, R.S. Mi8aour1, 1929); that a proper 
le'Y7 was aade thttreon (Section 6998, R.S. llisaouri, 1929); 
aDd that these taxes are now delinquent (Section &995, R.s. 
11iaaour1, 1929). 

The question for determination is whether or not 
th~ ~~ return by the city collector or these delinquent 
lista at the rirst meeting or the board or a ldera.n in 
\ "' APfill the examimation or tbe lists by the board; the ap-
proTal and entry o.r sai4 lists in the Journal; the credit­
ing ot the aDDunt of taxes represe nte4 by these delinquent 
liats to the a ccount or the collector; the return of sa14 
lists by the board to the collector ror collection, are 
conditions precedent to inToking the procedure proYided by 
l aw ror enrorcing payment or taxes. 

In 61 0. J., page 105'1, Section 1389, in speaking 
on this subJect, it 1s said: 

•* * * no dereuse can be foUD4e4 on 
mere irregular! ties, error•, deteota, 
or omissions ot statutor~ duty. either 
in the assessm~nt or in the proceedings 
which followed it, up to the oo.mmanoe .. 
ment of tbe suit, which do not a rt'ect 
tbe substantial liabilitJ ot deteD4ant 
to pay the taz, * * *•" 

This rule of l aw has been held to be applicable in 
Miaaouri. State e:z: rel. v. Bank of Neosho, 1 20 :uo. 161; 
St a te ex rel. v. Cummings, 151 MO . 49,~9; S t a te e:z: rel. T. 
Stamm• 165 Mo . 73,83. 

In the &tamm case, supra, a t l.c. 83, it is said: 

" ' * * * Requirements that do not at-
rect the rights or interests o~ the 
taxpayers , but made simply tor the pur-
pose of secu.riDc order, system and con­
venience in the dispatoh o f publio 
busiDess are director, in their char-
a cter - a literal compliance with whioh 
is not essential to the Ta l141ty ot the 
law.' " 

In S tate ex rel. v. Cunninghaa, 153 ~ •• l.o. 651, 
itn is held that if it is shown a suit tor t axes is not based 
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on a Talid assessment, the suit will be defeated. Thua, 
a T-ali~ assessment is a condition precedent. That a leT,J 
be made pursuant to a Talid assessment is, ot oourse, a 
condition precedent, because without a leTJ. the rate ot 
taxation eould not be ascertai~d. That the tax be de­
linquent is much in the same class as the le~. No deman4 
tor said t axes could be entorcecl unless the tax was past 
due and unpaid. 

The things which the board and collec~or omitt.4 
to do here are "for the purpose ot securi11g order, sya'-a, 
and conTen1enoe 1n the diapatch ot public buaineaa", bu" 
this omission does not a ttect the substantial liabilit.J ot 
the taxp&J'81'• 'l'he proT1siol1B of Section e996, supra, whi..oh 
were not aaaplied with, relate only to an uccounting be­
tween the board and collector, and in no wa., aoncern the 
taxpaJer. 

The conditions precedent to enforcing paJ .. D~ ot 
these taxes are a Talid assessment, a proper le~ an4 that 
the taxes are past due aDd unpaid, which we haTe assu.d 
are present here. 

The f act that the city collector and board haTe 
complied with Section 6996, supra, a t this late date 1a 
ot no concern except tha t 1t reDder• a proper acco\Ulti.D8 
betwen the board ot aldar•n and the collector tor the 
delinquent taxes due and unpaid for e ach ot these years. 
whloh taxes now may be credited to the account ot the col­
lector. 

CONCLUSION 

There tore, it is tbe opinion ot this department 
that the failure ot the board of ald•rmen and the city col­
lector to comply with the provisions ot Section 6996, R.s . 
Mieaouri , 1929, does not attect the Talid1ty ot the citJ 
taxes, and s a id t axes may be collected now in a proper pro­
ceeding except, ot oourse • those that may b~ barred UDder 
tba prorts1ons of Section 9961, Lawa ot 1935, ·page 405. 

Respeottully subm tted, 

'l"!RE W. BURTON 
Assistant Attorner General 

APPROVED By: 

i.E. TAttiili. 
(Aotiac} Attorney General 
LLBsYAL 


