COURTS:{ Where Judge of @ircult Court dies, Judge of another
. Cilreult Court cannot hold term of court in circuilt

' wheme vacancy 1s.

July 26, 1938 N\

FILED
Hone Roy W. ..cGhee =
Frosecutiug Attorney

- - d
Wayne County ) (
Greenville, iissouri C )

Dear Sir:

This will acknowledge recelpt of yours of the 1l3th
which reads as followst

"This office and !ion. Robert l. Cope,
Judge of the 33rd circult would appre-
clate an opinion from yocu regardin- the
holding of the regular August Term of
court in VWayne County, M. ssouri,

"As you no doubt know, hLone E. Mo Lear=
ing, Judge of tie Z21st Judiclal circuilt
of whicl. Viayne County 1s a part, dled
recently and the Jovernor iw.s not seen
fit to make an appointment or tell us
when he will make the appointment, ex=
cept to say ithat 1t will De alter Aue=
gust le

"l talked to Judse Cope today and he sald

t at he would be zlad to hold the term of
court for us if he could legally do so and
asked trat i secure an opinion from you in
that regard. Our court meets on Ausust 1,
but Jud e Cope says thut e cannot sit une
til Aug._;u 3t Qe
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"Please give us your opinion as to whe=
ther under the circumstances Judge Cope
has the authority to hold our term of
court and outline the procedure."

There is no statute of thlis state which makes any provi-
sion for holding court in a circuit after the death of the judge
of that e¢irecuit and before the appointment of his successore Howe
ever, Section 29, Article 6 of the Constitution of Missourl pro=-
vides as follows:

"If ti.ere be a vacancy in tre office of
Judge of any eirecuit, or if the judge be
sick, absent, or from any cause unable to
hold any term or part of term of court, in
any county in his circuit, such term or part
of term of court may be held by a judge of
any other circuit; and at the request of

the judge of any ecircuit, any term of court
or part of term in his circult may be held
by the Judse of any other circult, and in all
such cases, or in any case where the Jjudge
cannot preside, the General Assembly shall
wmake such additional provision for holding
court as may be found necessary."

The answe:r to your questlion, tuerefore, turns upon the
effect of the first part of the foregoing constitutional pro-
visiones If that part of said constitutional provision is self
enforcins, then the judge of another circuit can hold court dure
ing the vacancy caused by the death of the jJudge of another cire
cult.

Whether sald part of the constitutional provision above
mentioned is selfwexecuting must be determined by well known
rules of coastruziion of constitutional provisions in that re-
gardes The general rule as to determining whether constitutional
provisions are self-executing has been stated in 12 C.Je 789 in
the following languaget

"Constitutional provisions are self-exe-
cuting when there is a manifest intention



that they should go into immediate ef-
fect, and no eancillary legislation is
necessary to the enjoyment of a right
given, or the enforcement of a duty im=
posed,”

Again the rule has been stated in 11 Am. Jur, 692 in
the followin: language?t

"Another way of stating this general,
governing prineiple is that a constitu=
tional provision is self-executing if
there is nothing to be done by the legis~
lature to put it in operatione In other
words, it must be regarded as sellf-exe~
cuting if the nature and extent of the
right sonferred and the liability imposed
are fixed by the Constitution itself, so
that they can Le determined by an examina-
tion and eonstruction of its terms, and
there is no language indicating that the
subjeet is referred to the legislature for
“tim.‘

The eourts of this state have laid down the rule for
construction in this particular in the case of Sharp v, Na=-
tional Blscuit Co., 179 MOe, lece 6563 in the following lan-

guages

"A constitutional provision may be sald to

be self-executing if it supplies a suffi-
clent rule by means of which the right gi-
ven may be enjoyed and protected, or the
duty inposed may be enforced; and it is not
self-executing when it merely indicates prin-
eiples, without layin: down rules by means
of which those principles may Le given the
force of lawe (Cooley's Conste Lim, (7 Ed.),

Pe 121.)"
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Qur question then is, does the first purt of the con=
stitutional provisio~ under discussion supply & rule by means
of which the right given thereby may be enjoyed and exerclaed?
That pert of the constitutlional provision grants the right or
power to the eircult judge of another circulit to hold a temm
or part of a term of court in eanother ecirecuit when there is a
vacaney in the office of judge of such other circuite How=
ever, thst part of the constitutional provision does not set
out any rule or method Ly means of which that right or power
may be exerciseds There are a large number of cireuit judges
in the State of Miascurl, If one of such Jjudges should die,
which one of the cther circuit jJudges of the state can exer-
cise the power granted by said constitutional provision? Shall
it be the judge of a next edjoining ecircuit, or could a eircuit

from a far distant cornmer of the state appear upon the
scene and proceed to hold court in the circult where the
exists? Is it left merely to the discretion or willingness of
the other judges as to whether one of them shall hold court in
the circult where the vacancy exists? Suppose several of the
other circuit Judges of the state should arrive at the circult
where the vacency exists and insist upon their right to hold
court in that circuite In the latter case, which of the Judges
could actually hold the court?

We have suggested the foregoinz questions to emphasize
the fact that the constitutional provision does not set out any
method by which the right granted can be enjoyeds That part of
the constitutionel provision evidently requires enabliig legls=
lation by the Legislature to put it into operatiocne It would
be within the proviice of the legislature to say in a case where
& circuit Judge dlies how another circult judge should be called
in or designuted to hold court in the ¢ircult where the vacaney
exlsteds The Legislature has not passed any such enabling leglis-
latlon, and therefore, the power granted to other circuit Judges
in such cases cainot be exercised by theme In the case of Cowart
Ve State, 1lll Pace 672, tie court was considering a constitutional
provision of the State of Oklahomea which reads es followss

"In the event any judze shall be dise=
qualified for any reason from trying
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any case in hls district, the parties

to sucli case may agrce upon a Jjudge pro
tempore to try the same, ana if such par-
ties caunot auree, at the request of either
party a jud-e pro tewpore may ve elected

by the wembers ol the var of the district,
present at sucli terms I no election for
Judge pro tempore siall ve h:a, the Chief
Justice of the state shall desi.mate some
other cistrict Judze to try such case."

In discussing sald provision the court said, le.ce €741

"In our opinion t. e holding of such an
election necessitates the provision of

some method of vouing, of canvassi:z and
tabulating the votes cast, and of declaring
and recording tihe result; and the votes

must be canvassed and the result determined
and declared by some percon or persons desige
nated by lawe Frovisio o~ nmust 2¢ made for the
time and plece of holding the election, and
the notice to Le given thereofj and some one
must be vested wit! suthority to derermine
who 1s entitled to vote in such election.

But the Constitution makes provision for none
of these matters, It merely declares that at
tie request of elther purty a Judge pro tem=-
pore may ve elected. [t does not provide tie
machinery or procedure for holding the elec—
tlone. It contelas no provision for notice to
tiie bar of any other person of the time and
place of hwolding it; no provision insuriag its
fairness, regularity, and legalityj no provie
slon insuring the correct declaration of the
results o record is reguired to be made or
kept, and no person ls authorized or empowered
to determine and declare the result. Without
a requlrement of notice that such an election
is to be held and tlhe tlue thereof, with no
method of votl . provided for, with no person
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designated to conduct the electlon and
to pass upon and determine the right of
any person to vote therein, no one auth=-
orized to declare the result, no record
required t» Le made, no minimum limlt as
to the number whose participation may con=-
stitute an election, no provlision as to
whetlher a mere plurality or a majority
vote 1s required to elect, and no restric-
tions upon the ri:ht of tie interested at-
torneys to participate therein, all sorts
of fraud snd wrongdoing could easily be
perpetrated in an attempted election, and
the appellate court could have no means of
telling «nd no rule for determining wheti r
the election was fairly, honestly, and le-
zally co.:ducted, and whether the person who
presided as special Judge in the trilal was
in fact elected. An unseemly scrauble for
advantage in the electlon might easily en=
suej and oue side or the other, by employ=
ing three or four attorneys, might by their
votes coatrol tlhie election and place on the
bench as special judge an uanfit, incompe=-
tent, or partisan percone In our opinion,
by every declared test, tlils provision 1is
not self-executl .ge It grants the power
and ereates the r ight to elect & special

- Judge, but it provides no means or procedure
by which the power may be exerclsed or the
right enforced or protected; and the provi=
sion of such means and Brooodure is neces~
sary to give it effecte

By sirilar reasoning we think that the first part of Sec-
tion 29, Article 6 of the Nissouri Constlitutio: grants a power
and creates & right in other circult Judges of the state to
hold court in a circuilt where a vacancy exists, but it provides
no means or procedure by which the power may be exercised or
the right enforced. -Therefore, such means and procedure must
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be supplied by legislation before the constitutional srant
of power cun be exerc.sed.

it is to be noted tiat the seco.d part of tie consti-
tuticnal provision belay cousldered provides that the Judge
of any ecircuit way call in the judse of wnother circulit to
hold a term or part of term of courte 7That grants the power
to sueh other circuit Jjudges and also provides a means or
procedure by whicli such power may be exercised, That part
of thie constitutional provision ls therefore self-executing,
and sucl: was thie holding of the court in the case of State
ox rel v. Higbee, 43 S.We (2d) le.ce 827 in the following

languages

"ihat part of the sectlon authorizing
eircuit Judges to hold court in other
circults under the circumstances men=
tloned, if requested to do so by the

regular judge, is self-enforcing.”

It is to be noted also that sald coustitutional provi-
slon provldes that in any case where the Jjudge cannot preside
the Gener:1l Assembly shall make such additional provision for
holding court as may be found necessary, The Legislature las
passed additional provisions to cover such cases as will be
seen by reference to Sections 1942, 1943, 1948, 3649 and 3601,
Re Se lice 1920, However, the .Legisleture has not seen fit to
make any provision for tie exercise by other circ.it jJudges
of the state of the right granted them by the first part of
sald constitutional amendment and in the avsence of such en=-
abling leglslation there is no way by which thls right can be
exerc.sode

COLNCLUSLOH

it 1s, therefore, the opinion of this office that in
case of the desath of a eircult judge, the ju ze of another
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cirocuit of the state cannot hold court in the eircult of such
deceased judge during the vacancy caused by the danth of such

Jjudces

Yours very truly

LAXRY He KAY
Assistant Attorney General

ArPHOVEDS

Je Vie BUFFLw:.ON
(Aoting) Attorney General

HEK/w



