ELECTIONS: In counties of 200,000 to 400,000 population,
clerk of Bogrd of ﬁ-lesc:tic:un Commissioners cannot
hold office of treasurer of municipality.

March 19, 1938. ¢

Board of Election Commissioners
Saint Louls County
Clayton, lilssouri

Honoreble Jas. L. lcQule, Chairman ///

Dear Sir:

This willl scknowledge yours of the 1l6th,
which reads as follows:

"On behalf of the Board of Elec=-
tion Commissioners of S5t. Louis
County, your opinion is respect-
fully requested on the following
proposition:

"Can a clerk appointed by this
bBoard hold an appointive office
as City Treasurer from a munici-
pality located in St. Louls County?

"The Llection Lews of the State of
Missouri revised for 1935 and 1936,
Chepter 61, Article XV, Section 45,
sets forth the creation, appoint-
ment and qualification of the mem-
bers of the Board of Election
Commissioners of St. Louls County;
and Section 49 provides for the
appointment by the Election Com~
missioners of two clerks of the
Boarde"

Section 49, p.p. 260-261, L. 1935, after pro-
viding for the spupointment of two clerks of the Board
of klection Commissioners, reads as follows:
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" %% Sald clerks and employees shall
be subiecf to the same restrictions
and e and subscribe the seme oaths
88 sald commissioners, end shall file
same together with their bonds as
clerks with sald commissioners. #& "

Since the foregoing provision makes the clerks
in question subject to the same restrictions as the Com-
missioners, we must look into the law relating to the ap-
pointment of Commissioners, to see what those restrictions
are.

Section 45, p. 268, L. 1935, provides for the
appointment of Commissioners, and then adds:

" %% They shall hold no other publie
office other than notary publiec and
shall be ineligible to an elective
or sppointive office during their
term of office, and shall before en-
tering upon the duties of said of-
fice take and subscribe an oath to
support the Constitution of the United
States and of this state, and to de-
mesn themselves faithfully and im-
partially in office. ## "

if, thnreroro, the poaition of city treasurer
of a municipality is a "public office", or even if it is
en "office", the clerk of the Board of Election Commission=-
ers cannot occupy 1t during his term as clerk, and therefore
we must determine whether the position of city treasurer of
e municipality 1s a public office. A "public office"™ has
been defined by the courts of this state on numerous oc-
casions. One of the recent definitions by our Supreme
Court is found in the case of State ex rel. vs. Truman,
64 S. W. (2d) lec. 106, which is in the following lengusge:

"In Mechem on Fublic Officers, ppe 1
and 2, Sec. 1, it is said: 'A public
office is the right, suthority and
duty, created and conferred by law,
by which for & given period, either
fixed by law or enduring et the
pleasure of the creating power, an
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individual is invested with some
portion of the soverign functions
of the govermnment, to be exercised
by him for the benefit of the publice.
The individual so invested is a
public officer.' Ve have gpproved
this definition in State ex rel.
'l’ialklr Ve Bu.’ 155 Ko. 325. 551’
332, 36 8. W. 636, 33 L. R. A, 616,
State ex rel. v. Hackmann, 300 Mo.
59' 264 S, W, 55' 55’ and H‘.tim
ve Jasper County, 314 Mo. 144, 282
S. We 700, 701; and it appears to
be in harmony with the great weight
of suthority. State ex rel. Key ve.
Bond, 94 W. Va. 255, 118 S. E. 276,
278, 279; State ex rel. Landis v.
Board of Commissioners, 95 Ohio St.
157, 115 N. E. 919, 620; Bunn et al.

v. Feople ex rel., 45 Ill. 397, 406.
s W

A complletion of the various definitions of
"oublic officer” will be found in the case of State ex rel.
vs, Hackmann, 300 Mo. 58. Among those definitions is the
following (l.c. 67) 3

"In the most generel and comprehensive
sense a 'public office is an agency
for the State and a person whose duty
it is to perform this agency 1s a
'public officer.' Stated more definitely
a 'public office'! is a charge or trust
conferred by public authority for a
public purpose, the duties of which
involve in their performance the exer-
cise of some portion of sovereélign
power, whether greet or small. A
public officer is an individual who
has been elected or gppointed in the
menner prescribed by law, who has a
designation or title given to him by
law, and who exercises the functions
concerni the office assigned to him
by law. n%Stato ex rel. Smith vs. Theus,
38 fo 870-72, 114 La. 10983 cited in
State ex rel. v, Maroney, 191 Mo. le.cCe
545.) "
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The statutes of the state guthorize the elec-
tion or appointment of a city treasurer, and the city
ordinances prescribe his duties. VWe understand from
conversations with you that the muniecipality in ques~
tion 18 & city of the fourth class. Your attention is
called to Section 6960, R. 8. Mo. 1929, which reads in
pert as follows:

"Appointive officers.--The mayor,
with the consent and approval of
the majority of the members of
the board of aldermen, shall have
power to appoint a treasurer, city
attorney, city assessor, #i#

Section 69874, R. S. lo. 1929 reads in part as
follows:

"Powers and dutlies to be prescribed
by ordinance.-~ The duties, powers
and privileges of officers of every
character in any way connected with
the elty govermment, not heréin de~
fined, shnll be prescribed by ordl-
nance.

It will be noted from the foregoing, that the
treasurer of a city is denominated by the Legislature an
officer of the city, and from the definitions heretofore
given in this opinion, 1t is apparent that the treasurer
of the city is a person "elected or appointed in the man-
ner prescribed by law, who has a designation or title given
to him by law, and who exercises tha functions concerning
the office asssigned to him by law." We must, therefore,
conclude that the city treasurer 1s a public officer end
hence the office he holds is a public office.

CORCLUSION,

It is, therefore, the opinion of this office
thet a clerk of the Board of Election Cormissioners in
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counties of 200,000 to 400,000 population, appointed
under the provisions of Section 49, p. 260, L. 1935,
cannot 2lso hold an sppointive office as city treasurer
of a municipality.

Very truly yours,

HARRY H. KAY
Assistant Attorney General

APFROVED:

J. E. TAYLOR
(Acting) Attorney Ceneral

HHK 3 FL.



