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TAXATION AND 
REVENUE : 

Lands so~d under Senate Bill No . 94 for the 
taxes of several years should be sold at one 
time for all the taxes charged against the 
land, which are delinquent, at the ttme of 
such sale . 

November 29 , 1938 

Senat or J. '~ . Ue Dowell 
Charleston 
Mi ssouri 

Dear Senator McDowell: 

-· - · -· . · - I 

F l LE:. l I 

}:Jj 

;,e desire to acknowledge your request for an opinion 
on November 19 , 1938 , whi ch r eads as fol lows: 

"I wn tax attornoy for Ur . Gilmore , 
Col l ector o1' Mississippi County, 
:Missouri . Re has been informed by 
the State Auditor's office on cer­
tain propositions of l aw, relating 
t o t~e collection of gener al taxes , 
of which I believe he either misin­
terpreted or the State Auditor' s 
office does not know what they are 
talking about, and I am asking you 
for an opinion, thnt I might properl y 
direct him. 

"Mr. Gi lmore s ays that he haa adver­
tised taxe s for 1935, pr ior years 
three tintes , and sol d the land so 
advertis ed , i n 1938 . He had adver­
tised 1936 tvic ., and 1937 once . Now 
he says that when he sells for 1935 
and prior years , that that sett l es 
the taxes f or 1936 and 1937, because 
the land has been advertised three 
time s under the former years . · New 
he concedes that 1936, which has only 
been advertised twice , a nd 1937, once , 
that the bid was i n the f'ul.J. ai:'lOunt 
as requ1r3d by the Statute, but he 
says that since 1935 and prior years 
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have been advertised and offered f or 
sale three ttmea, that t hat givea 
h~ authority to sell this land ror 
whatever it brings and cancels 1936 
and 1937, which have not been advertised 
but once. Now if· that.ia the law, 
t he7 had better be writing some new 
Statutes. The Statute specifically 
saya that lands cannot be sold for 
leas than the taxes, for any year, 
unless they have been advert~aed three 
times, and of course 1936 and 1937 

.had not been advertised three t~ea. 
I want an opinion from you on that 
proposition. 

"I also want your op i nion on another 
proposition~ What is the dut7 of the 
Coll ector under the same set of facta, 
where he has advertised the land three 
t~es and offered it f or aale three 
time a for 19~ taxea, and he had ad• 
vertiaed the land tw1ce for li30, and 
offered it f or sale~ and he has adver­
tised the land one time for 1937 and 
offered it for s ale, if a purchaaer 
of a certificate for the 1935 taxea 
and prior yeara buya without the land 
having been sold for 1936 and 1937 
taxes. Can the Coll ector 1a11ue a 
certificate when there are delinquent 
back taxes unpaid, or must he make 
the buyer at the time he reeeivea 
his certificate for the 1930 taxes, 
pay up all the back taxes before he 
can issue h im a certificate . I wil~ 
greatly appreciate an opinion f~am 
you on t hese matters .._ * " 

Section 9952a of Senate Bill No. 94 of the 1933 Se•aion 
Acta is as f ollowal 

"All lands . .!D5! lots .2!1 • h1ch te.xea are 
d'in"niuent and unpaid shall be subject 
to sa e to discharge the lien for aaid 
delinquent and unpaid taxes as provided 
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f or in this act .on the f irst Monday ot 
November of each year, and i t shall not 
be neeeasary to include the name of the 
owner • mortgagee, occupant or any other 
peraon or corporation owning or claiming 
an interest 1n or to any ot aaid lands or 
lots in the notice o~ such ealeJ pro­
vided, however, delinquent taxes, with 
penalty, interest and coats, 1!!% ~ ~ 
to ~ oopptx collector. at yz m; ~ 
fore the propertlia sold there • "lEi 
entr:rCi? record :r·thi""Count,. cOieotor 
l1at1ng the delinquent lands and l ot• 
aa pr~vided for in this act shal1 be 
and become a levy upon auch delinquent 
lands and lota f~r the purpoae of en­
forcing the 11.en of delinquent and un­
paid taxes, together with penalt:r, in­
terest and coats." '(Underscoring oura) 

Section 9952b of Senate Bill No. 94 of 19~ seaaion 
Acts is in part as followa: 

"The co:unt7 collector shall cauae a 
cop7 of auch 11at of delinquent landa 
and lota to be printed 1n some newa­
paper of general circulation and pub­
lj,ahed in the county • for three con­
secutive weeks, one inaertion weekly, 
before such eale, the last insertion 
to be at least fifteen d&J'B prior to 
the first Jfon~ay 1n November. · And 1 t 
ahall only be necesaar:r 1n the printed 
and published list to atate 1n the 
aggregate the amount of taxes, penalty, 
interest and coat due thereo~ each 
year aeparatel7 stated, 8l)d the 1 and 
there~ described &hall be described 
in forty-acre tracts or other legal 
subdivision, and t he lots ahall be 
deacribed by number, block. addition, 
etc.J provided, however, that if a 
part or parta of any ?ort:r-acre tract 

I ' 
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or other legal subdivision or lot ia 
aaaeased on the tax books to two or 
more parties as owners thereof, then, 
aa to auch land or lots, auch list 
shall be ao prepared and separated. 
!l'o aueh 1ist shall be attached and 
in like manne~t so printed and pub­
lished a notice that so much ot aai4 
lands and lota aa may be nece••AX-7 
to diacharfe .!:b!, taxe5tt interest ~ Cliarfr:e wh ch lx be. e tljereoi i1 the · ot a a e wiTl -,;e ao!! a 
public auction at the courthouse 
door ot auch c ounty, on the tirat 
Monday 1n Bovember next thereafter, 
ca.menc1ng at ten o'c~oot or aa1d 
day and continuing t"rom day to dal 
thereafter until all are of fered. 
(Underscoring ours) 

Section 9952c ot Senate BUl No. 94 ot 1933 Session 
Acta ia in par t as tollowaa 

"on the day mentioned in the notice, 
the count)" collector shall cc.nence 
the aa~e of such lands, and shall 
continue the aame .from day to da:J 
until so much of each parcel u•••••d 
or belonsing to each person uaeued, 
ahal~ be sold aa will pa7 the taxea, 
interest and charges thereon. or 
chargeable to such person in aa14 
county." 

Section 9952d ot Senate Bill No . 94 ot 1933 Seaa1on 
Acta is in part aa tollowaa 

"When more than one tract or lot be­
longing to the aame person aha~l be tor 
aale at the same time, 1n the same 
municipal. corporation or townahip, a 
part of one ot aaid tracta or lota 
ahall be offered, tirat f or the ·pa~ent 



/ 

Senator J. c. lleDowell Ne>vember 2i ~ 1938 

of the whole sum due tran auch owner 
on all auch delinquent lands or lota. 
or othe-rw1aeJ and if no p.eraon ahall 
bid o£f a part of ,uch tract or lot 
the sum required. the said tract or 
lot shall then be offered to the 
higneat bidder for cash.. and it any 
amount shall yet remain due. or 1f 
no peraon bid fat' a part or all ot 
one tract or lot, each of the other 
tract• or lot:a abaJ.l be offered 1n 
like manner until the required sua 
ia real1&edJ and ·if' no one b1da 
upon a part or all of aa:i.d tr&.eta or 
lota aeparately, enough to pa7 the 
amount due,. theft the whole of' said 
tracta and lot. ahall be offered to­
gether and aold. to m the taxea. 
penalt%# interest ~ !riita thereonJ 
* * * * ~ w ( Urideracor oura )· 

Section 995~ of senat·e Bill No. 9• ot 1933 Seaa1on 
Aets 1s aa rollowaa 

"It at the firat off ering of aal.e 
ot any tract ot land or lot under 
the provlsfona or tbia ait""'no peNon 
shall bid theref'or a sum equal to 
the delinquent taxea thereon with 
interest • penalty and eoata,. then the 
clerk ot the sale ah&ll note aueh fact 
in h1a record of aa};e and the county 
coll ector shall note a ree1~el thereof 
1n his record conta1~1ng· the l~at ot 
delinquent lands and lots., and said 
tracts of land O·r lota ·•ha.ll be again 
offered for aalea at the next aale o·t 
delionquant lands and lou u in th1a 
act proY14ed,. if such laDds or lota 
be ·at such tJ.me delinquent. It at 
the second otfering tor aal• no per­
s ·on shal.l b1d the.re:tor a aua equal 
to . the then delinquent taxea tlwreon 
with intereat, p~nalt7 and coats-
then the c~erk of the aale shall no-te 
aueh fact upon bia record of the sale. 
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and the county collector shall enter 
a recital o£ such fact in hia record 
book containing the liat of delinquent 
lands and lots." 

Section 9953a of Senate Bill No. 94 of 1933 Session 
Acts ia as follower 

"Whenever any landa· have been or ahall 
hereafter be offered for aale for de• 
linquent taxea. interest, penalty and 
coat• by the collecto.r o£ the proper 
county for any two auoceaaive years and 
no peraon shall have bid therefor a sum 
equal to the delinguent taxee thereo,n, 
interest, pe~ltx !DS ~costa provided by 
law. then auc county co114t0tor shall 
at the next regular tax aale of lands 
for delinquent ta.x.ea-. a ell the aame to 
the highest bidder~ and the purohaaer 
thereof shal.l acquire th,reby the aame 
interest therein a• ia acquired b1 pur­
chasers of other lands at auch delinquent 
tax aalea.• (Underscoring oura) 

Section 9953b of Senate Bill No. ·94 ot 1 933 S.aaion 
Acta ia aa f'ollowa& 

"SUch lamia may be redeemed from such 
sale upon the aame ter,ms and conditions 
as other lands may be redeemed traa de­
lj_nquent tax aalea,. as provided hereinJ 
but in the event of the red~mption of 
any land t'rom any aale made tmder the 
provisions ot tbl• act, the land so re­
deemed ahall be 11abl.e to resale by auch 
county collector at the next or an~ aub­
aequent tax aale of lands for delinquent 
taxea £or all delinquent taxea, penalty, 
intereat and coats not paid by auch sale.• 

; 
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Section 9957 of Senate Bill No . 94 of 1933 Session 
Acts is in part as follows: 

n ::· ;~ * t he collector cf the county 
i n which tne sale of such lands t ook 
place shall execute to the purchaser, 
his heirs or as s igns, in the name of 
the state, a conveyance of the real · 
estate so sold, whi ch shall vest 1n 
the ant~e ~ absolute estate in fee 
s impl e , sub ject, however to all cla~ 
thereon for unpaid taxes e~oept ~ 
unpaid taxe§ existing ll ~ 2! ~ 
purchA.S§ £f. WJ! landa and ~ 11m 
fill: whi ch taxes ~ •nfer,.or ~ the 
lien 1'or taxes ! or which '(ttd tract 
.Q£ .!.Q!. of l)Sl ~ sol d . " nder­
aeori ng ours 

A proceeding in foreclosure of delinquent taxes under 
Senate Bill No. 94, supra, is an action ~ ~· 

In the cas e of Allen vs . McCabe 93 Mo . 138 involving 
taxes f or 1876, 1877 and 1878, the c ourt says: 

"!t must be r emembered that . a l though 
the statute makes it necessary t hat the 
owner of the property sho~d .be made 
a party, and this is neces~ary to call 
into activit7 the juri~d1ct1on of t he 
court ov~r the subject•matter, yet, · 
when this is done., the proceeding is 
1n rem against the property to enf'orce 
t'he-nen o~ the State on that property, 
subordinate t o which the owner holds 
his title ; the judgment is in re~. 
The execution goes against ,-ana-the 
&herif~ sells . the property, and not 
the interest or any particular person 
in it . '" 

This rule was restated 1n t he caee of Construction com­
pany vs . Ice Rink COinpany 242 IJ.o. 2-4..1 . l . c . 253- 254 . 
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In Construction Company vs. Ice Rink Company, supra, 
l.c. 255, t he court cites a Minnesota case in establishing 
a rule as to the question of suamar~ remedies 1n enforcing 
tax collectiona in the following language: 

"The fact has also ·been reco 1zed 
from time tmmemor1al that every 
sovereignty ought to be armed with 
the requisite powe~ to enforce the 
coll ection of taxes wit hout fail , 
and to compel the prompt pa,ment 
of whatever imposts it sees fit to 
levy for its own support . In view 
of tbat neceasity it has been a 
common practice to provide suBaar,­
r emedies f or enforcing such demands, 
which have been upheld by the courts 
whenever assailed, although it ~· 
quite probable that some of the 
remedies so provided could not h•ve 
been sustained as at'fording due pro­
cess of law. if the proceedings had 
related to the collection of purely 
pr ivate debts . ' " 

Senate 13111 No . 94 pl'ovi,ding for the enforcement of 
delinquent taxes and therefore being an action 1n rem,. 
provides further that such collection shall be made-Tn a 
summary manner . 

The sale should be made for the taxes charged against 
the land, which are del inquent, at the time of auch sale• 
This me ana !!!, delinquent taxes. We are unabl e to f ind any 
provision in said Senate Bill No . g' requiring that each 
years taxes be advertised three times. 

We do not $ 1nd where this questi on has been passed 
upon by the appellate courts of Missouri, but we do f ind 
that the appellate eourts of other states have construed it. 

In the case of orthen vs. Badgett et al 32 Ark . Rep. 
496, l.c. 533, in passing on t his question~ the Supreme 

' \. -
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Court stated: 

"There should h ave been but one offer­
ing and sale or each tract or lot, 
for a ll o£ the taxes• etc., charged 
upon it . " 

In giving an e xample for such concl usi on, the Court 
said in Worthen vs . dge tt, supra, a t page 533t 

"Suppose, for example, .. th4t A had bid 
off a tract for the taxes o£ 1873, 
and the e 9ll"8etor had put 1 t up again 
f or the taxes, etc •• ot 1874, and B 
had pu.Pchaaed it -.. and on the next 
offer. :tor· the t ·a.xes, .etc., of 1875, 
C had bought 1 t • who would be entitled 
t o the land? It woul d be like the 
woman of the Scriptures who h ad s e·ven 
husbands# and the quest.ion was . which 
of t he s even would have her in the 
resurrection?" ' 

In Preston vs . Van Gor der 31 Iowa 250., l.c . 253 , the 
court passed upon this questi on in the ~ollowing l anguage: 

"The tx•easurer poa sease.s no p ower 
or authority., independent o f the 
atatute, t o s e ll lands tor del inquent 
taxes. His authority is der i ved alone 
from the statu t e , and in the exercise 
of t he .authority conferr ed he must 
con!".orm strictly thereto ., Abel v . 
Cross, 17 I owa, 171. This section 
g1 ves the t r easurer no d iscretion to 
sell lands !!E.!!• f or the :delinquent 
taxes of the preceding year, and a ga in 
tor those of a former year 41 He is 
'req~ired to offer' them 'at publio 
s a le' (n1>t sales), ' and such sa.1e·• 
{t h e onl y sal e authorized by law) 
' sh all be made for and in payment of 
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, 

the total a.mount 91. taxes , ~·• ~ 
and unpaid r t hereon. ne has authority 
~make but one sale f or del inquent 
taxes then due and u: paid . This is 
c learly the llmi t or h ia aut h ority 
under section 763, and no where else 
i n t he statute do we find any authority 
f or a aecond sale f or taxes delinquent~ 
and unpaid at the time of the first 
sale. The statute conferring the 
authority on the treasurer to sel~ lands 
f or delinquent taxes alao ltmits it. 
Beyond the author! ty thus c onferred, 
he cannot go. 

"If the treasurer faile to eell, u 
the l:aw reguirea h1m to do, ' for tho 
total amormt of taxes, interest and 
costa delinquent,' he may possibly 
render himse l f liab1e on h ia of f icial 
bond, but a s this question is not be­
fore us , we do not paas upon i t." 

The aame court construed this question in Shoemaker 
vs. Lacy 45 Iowa 422 , l.c . 424 z 

"The District Court found that the 
pl aintit·:ta had not r.edeemed. 'J.'ttia 
court reversed the decision. BOw t he 
reverse of that decision certainly 
is that the plaintif~s had redeemed. 
And such ind&ed appears to have been 
the rae t . They had redeemed from the 
sale as shown in ee~tif'icate No. 214 , 
and that was real ly the onl y sale; the 
other sale was made ~1thout authority 
of law and was voi d . Section 763 ot 
the Revision provided that ' the s ale 
shall be made for and 1n payment of the 
total amount of taxes , interest and 
costa due and unpa1~.' The aale then 
made as shown in ce~titicate No . 214 
must be regarded as ~ving been made 
' f or and in payment of the total 
amount of taxes, ' et c . There was then 
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no tax f or which the land could be 
sold again at that time. Tbia was 
held substantiall y in Preston v . 

.. 

Van Gorder , 31 Iowa, 250 , and Mil l er , 
J ., in his opinion in the case at 
bar cites approvingl y t hat caae , and 
holds that the second sale waa un­
authorized. But it is plain to see 
t hat i t was unauthorized because the 
f irst sal e was made 'in pa,ment of 
the total amount of taxes ' on the 
property~ It was nota theretor e , · 
a sal e fram which a redemption waa 
necessary. " 

The s ame principle was stated 1n Barker vs . Hume 84 
Neb . 235, l . c . 236 : 

"It wa s provided by the revenue law 
1n f orce at that time that the 
treasurer should se~l each tract of 
land on which tne taxes are ~elinquent 
to the person who offers to pa,- a~l 
of the taxes due thereon . The command 
of this atatute is imperative. and a 
s al e for a loss amount is a void s al e . 
Adams v . Osgood , 42 Neb. 450; State v . 
Helmer, 10 Neb . 25 ; Tillotson v . Sntall , 
13 •eb. 202; O' Donohue v . Hendri x , 13 
Neb . 257. Such a s ale is not a s al e 
of the land at a l l , and its onl y etf ect 
is to transfer tho tax lien of the county 
to the purchaser . 

In the ease of Barker vs . Hume, supra, the court cited 
Grant vs . Bartholomew 57 Ueb . 673, whi ch had construed this 
principl e • 

CONCLUSI ON 

Therefore. it i s the opinion o :f this department that 



Senator J. c. Mc~owell 
t 

- 12- November 29, 1938 

l ands if l ega l ly advertiseu by three newspaper publications 
at each s a le, and s old under and by virtue of" Senate Bill 
No. 94 for the taxes 1.'or several years, should be s old at 
one time for all the taxes charged against the land, .which 
are del inquent , at t he t 1me of such s al e . 

Respe~trully submitted, 

.:.> . V. , ,iJ.DLING 
assistant At tor ney General 

APPROVBl; : 

J. E . Tl .. YLGh 
(Ac ting ) Attor ney General 
3\11 • : RT 


